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NOMINATION OF JOHN MARSHALL HARLAN TO BE 
ASSOCIATE JUSTICE OF THE SUPREME COURT OF 
THE UNITED STATES 


THURSDAY, FEBRUARY 24, 1955 


Unirep States SENATE, 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The committee met, pursuant to call, at 10 a. m., in room 424, 
Senate Office Building, Senator Harley M. Kilgore (chairman) pre- 
siding. 

Present: Senators Kilgore, Eastland, Kefauver, Johnston of South 
Carolina, McClellan, Hennings, Daniel, Langer, Jenner, Watkins, 
Dirksen, Welker, and Butler. 

Also present: Senator Smith of New Jersey; William P. Rogers, 
Deputy Attorney General of the United States; and Joseph A. Dav 1S, 
chief clerk. 

The Cuatrman. I just wanted to ask two or three questions of the 
members present. We can go ahead holding the hearing with two 
members. 

First, there is just one little question of procedure. In the first place, 
the photographers want to take a few still pictures. Does the com- 
mittee agree that that should be done ? 

Senator Lancer. Surely. 

Senator Warkrns. Surely. 

The CHarrman. Now, second, shall we leave all the witnesses in the 
room or exclude them ¢ 

Senator Lancer. Leave them in. 

Senator Burter. I think they ought to be in the room. 

Senator Warkrns. We might just as well leave the public in. While 
we are discussing this m: itter, we ought to have an executive session. 
We cannot discuss this with the public. 

The Cuatmrman. We have followed both systems. Sometimes we 
leave all the bona fide witnesses in here and exclude the rest of the 
public. 

Senator Dirksen, should we let them stay in? 

Senator Dirksen. Let them stay in. 

The CHamman. What about you, Senator Welker? 

Senator Werxer. I think they should stay. 

The CHatrman. The committee has decided to leave all the wit- 
nesses in, but exclude the public. 

This hearing before the full Committee on the Judiciary on the nomi- 
nation of John Marshall Harlan to be Associate Justice of the Supreme 
Court of the United States was scheduled pursuant to the action of 
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the committee t taken at a regular meeting of the committee on Febru- 
ary 7, 1955. The committee received a number of communications 
facies ing or objecting to this nomination, dating back to the time when 
this nomination was first submitted on November 9, 1954, during the 
83d Congress. 

Consequently, notice was published in the Congressional Record 
of February 8, 1955, announcing the time and place of this hearing ; 
and notification was sent to all persons who had communicated with 
the committee in writing so that they would be informed of the time 
and place for this hearing. 

Certain of the people who received notification have indicated in 
writing to the committee it was their intention to appear so that their 
statements for or against this nominaion may be recorded and con- 
sidered by the committee in passing upon this nomination. 

We will now proceed to hear the witnesses listed here. 

Mrs. Joseph S. Huxley. Is she present? Regent of the Maryland 
State Society of the Order of the American Revolution? Is Mrs. 
Huxley present ? 

( No response. ) 

The Cuairman. All right. 

Senator Burier. Mr. Chairman, I have a statement from Mrs. 
Huxley and request that it be made a part of the record. 

The Cuamman. We will have it made a part of the record. 

(The statement referred to follows:) 


The Maryland State Society, Daughters of the Revolution is an organization 
composed of 283 members whose interest in appearing before this committee is 
based upon its background to perpetuate the patriotic spirit of the men and 
women who achieved American independence. Our organization's ancestors date 
back to the Revolution, and its members are firm believers in the principle that 
only the best men and women should be chosen as our public servants. With 
this basic principle they go one step further and urge that when it comes to the 
appointment of anyone to the highest court of our land, to the body that more 
than any other part of our Government controls and directs our lives by con- 
struing our laws and our treaties, it is absolutely essential that a person be 
chosen who has not only sound legal background and training but who unswerv- 
ingly holds to the principles upon which this great Republic was established. 
Primary among those principles is the preservation of our Republic, and (in 
the words of George Washington) its freedom from unnecessary foreign entangle- 
ments. 

In choosing such a man for such a position, therefore, it seems to us that the 
Senate of the United States, which is entrusted with the final obligation of 
approval or disapproval of any nominee should be positive, without any shadow 
of doubt that a nominee, to this lifetime position, will adhere unswervingly to 
these principles. In this connection it has often been said that no man can 
serve two masters, and the first time it was written in recorded history was in 
the words of Christ himself. It is a sound principle and applicable to this situ- 
ation in which we find ourselves, because the first and last duty of a Justice of 
the Supreme Court of the United States should be to his Nation, to the exclusion 
of all other considerations. 

Without prejudice, rancor, or bitterness, we call, therefore, the attention of 
the Senate and of this committee to that part of the record of Judge John Mar- 
shall Harlan which is known to us, for its earnest consideration in the light of 
the aforegoing. 

Judge Harlan, according to information which we believe to be correct and 
which has so far not been denied, has been on the National Advisory Council 
of the Atlantic Union since 1952. The Atlantic Union is dedicated to the aboli- 
tion of the United States, no matter how that objective may be stated or glossed 
over, because the whole idea of Atlantic Union is to formulate and weld a single 
nation out of the British community and the United States. What this would 
do to our economy is self-evident; what it would do to our principles of the 
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conduct of foreign affairs is also obvious and even more terribly serious. For 
example, today Britain appears to be about to split with us over Formosa. 

An advocate of union with Great Britain or any other nation has a perfect 
right to state his advocacy; but he has no right, we submit, to claim a seat in the 
highest court of our Republic, which is so evenly divided even now on the subject 
of the efficacy of the United Nations treaty to override completely our form of 
government. In case there is any doubt in your minds about this, I recall to you 
the decision of the Supreme Court when President Truman seized the steel mills 
from the owners and used as his authority for such seizure the United Nations 
Charter. The Supreme Court, by a divided vote of 4 to 4, upheld the circuit court 
of appeals which rejected the President’s right to act under the United Nations 
Charter to seize private property. But with such a close vote, and with the 
predilection of Judge Harlan shown to the world for all to see through his active 
participation in the theories of Atlantic Union, it is not at all farfetched to 
predict that he might well swing the Court as the fifth member affirming far- 
reaching powers under alien treaties to override our Constitution whenever the 
whim occurs to an all-powerful Executive. We are not attacking our present 
Executive, for whom we have great respect, but we are looking to the future, 
because you must remember always that Judge Harlan’s appointment is for his 
lifetime and he is a young man, comparatively speaking. 

It is not too much to say that the appointment of Judge Harlan is a phase of 
the fight of the executive department against the Bricker amendment, and I call 
your attention to the fact that the adoption or rejection of the Bricker amendment 
is a function first of the legislative branch and, if it approves, then of the people 
of the United States. The Executive has no right whatever to interfere in the 
choice of the people in this regard, and certainly no right to subvert that choice 
by appointing judges who may bend to the will of the Executive when it comes to 
the grave issues pointed up by the debate on the Bricker amendment and on the 
overriding character of treaties. 

We also call your attention to the report that we have received, which so far 
as we know has not been denied by Judge Harlan, that he attempted to have 
Bertram Russell appointed to the New York University when he was counsel 
for the board of higher education. Bertram Russell is a well-known leftist and 
advocate of many theories that we reject and look upon with horror. 

Judge Harlan is a Rhodes scholar, and the Congressional Records of August 
19, 20, 21, and September 3 and 5, 1940, discusses the influence of Rhodes scholars 
in the overall plan to form a union between England and America. Needless to 
say it is our belief that if there is such a union formed America will be the loser ; 
your children and ours will be the losers. 

Irrespective of our beliefs, however, we submit to you in all seriousness and in 
all charity that there are men for the job of Supreme Court Justice fully qualified 
to perform the duties of that position and not committed in advance to principles 
which it is safe to say are not in accord with either the beliefs of our Founding 
Fathers, the beliefs of those who fought in the American Revolution, or the 
beliefs of the majority of your countrymen. 

We earnestly urge you to reject the nomination of Justice Harlan for Supreme 
Court Justice, and we appreciate more than we can say the opportunity to present 
this to you. 


The Cuatrman. The next witness is Herman Methfessel, attorney 
at law, Miami, Fla. 

Please sit right over here. 

Senator Lancer. I would like to have the witnesses sworn. 

The Cuatrman. Now, we have a great number of witnesses; so I 
would appreciate your making your testimony as brief as possible and 
directing it to the point. 

Mr. Meruresset. I would be glad to. 

Senator Weiker. Mr. Chairman, I move that all witnesses be sworn. 

The CHaAtrMAN. There is a motion. Is there a second? 

Senator JENNER. I second it. 

Senator Lancer. I second it. 

The Cuarman. It has been moved and seconded. All in favor, 
signify by saying “Aye”; opposed, “No”—carried. 
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Do you swear that the evidence you will give before this committee 


will be the truth, the whole truth, and nothing but the truth, so help 
you God ? 


Mr. Meruresset. I do. 


The Cuairman. Now, state your name, residence, and occupation, 
for the record. 


TESTIMONY OF HERMAN METHFESSEL, MIAMI, FLA. 


Mr. Meruressen. My name is Herman Methfessel, 1920 Northwest 
15th Avenue, Miami, Fla., and I am an attorney of the State of New 
York and the State of Florida. 

Do you want me to go ahead, Mr. Chairman ? 

The Cuairman. Gor ight ahead. 

Mr. Meruressen. Let me say at the outset that my opposition to 
Judge Harlan is not a matter of his personal integrity, but it is my 
feeling that on the basis of certain things that Judge Harlan did in 
my own particular case, I feel that he is not a suitable person to be a 
member of the bench of the highest court in this country. 

To go back to 1951, I was the district attorney of Richmond County, 
N. Y., and at that time Mr. Harlan was chief counsel of the New York 
State Crime Commission. 

The Cuairman. Now, pardon an interruption. I am unfamiliar 
with New York, as well as the others are. Just what part of New 
York is Richmond County in? 

Mr. Meruressent. Richmond County is the southernmost courty in 
New York. It is 1 of the 5 counties that comprise the city of New 
York, 

The Cuarrman. Isit on Long Island ? 

Mr. Meruresset. No. It is Staten Island. 

The Cuatrman. Staten Island? 

Mr. Meruresseu. Yes, sir. 

The CuHatrman. I see. All right. 

Mr. Meruresset. And at that time, when Mr. Harlan was chief 
counsel for the crime commission, they scheduled public hearings in 
Richmond County 6 weeks before election. Mr. H: arlan subsequently, 
under oath, admitted that he had taken a major part in the scheduling 
of those hearings. According to his testimony—and this was taken in 
the Supreme Court in Brooklyn before an official referee, Hon. Peter 
P. Smith, in disciplinary proceedings against me and one of my assist- 
ants—Mr. Harlan knew some time in May that a certain woman named 
Anna Wentworth was going to testify that 5 or 6 years prior to that 
time she had seen me playing roulette at the home of certain book- 
makers in Staten Island. I didn’t know where these people lived; I 
had never been there in my life. 

Although Mr. Harlan knew this in May, and I had appeared volun- 
tarily—— 

Senator WeLker. Just a moment. He did not know that you had 
never been in the home? 

Mr. Meruresset. I am coming to that, sir. 

Senator Werxer. All right. T want it clear as you go along. 

Mr. Meruressex. Although he knew this testimony was to be given 
in May and the hearings were scheduled subsequently for September 
the 19th as the opening date, Mr. Harlan admitted, again under oath, 
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that he made no investigation of the truth of this woman’s statement 
or of the source from which it came, although he would have done so 
if it had been a matter in his private practice. 

Senator Warxrns. Could I ask a question there, Mr. Chairman ? 

The Carman. Yes. 

Senator Warkrns. I do not want to interrupt your testimony. But 
when you said “admitted under oath,” that must be in writing; that 
must be in some sort of legal proceeding. 

Mr. Mernresse.. It is. 

Senator Warkins. If you could just specify where it was, it would 
be helpful. 

Mr. Meruressex. It will be found—let me see—Mr.—— 

Senator Eastitanp. Now, let me ask you a question. Are you a 
Democrat or a Republican? 

Mr. MeruresseL. A Democrat. 

Senator Eastitanp. What is Judge Harlan’s political affiliation ? 

Mr. Meruresset. As I found out later, he is a Republican. 

Senator Easttanp. Go ahead. 

Mr. Mernresset. And the crime commission, if I may say so, con- 

sisted of 5 alleged Democrats and 1 Republican who never attended 
any of their hearings, so far as I know. 

Mr. Harlan’s testimony begins at page 673 of the official transcript 
of the hearings before Judge “Smith which took place in May, I think, 
May of 1952. 

The Cuarrman. To ask a question, this was before a referee, you 
say ? 

Mr. Meruresset. Yes. 

The Cuatrman. In the State courts / 

Mr. Meruresset. In the appellate division of the Supreme Court 
of New York. 

The Cuairman. That isa State court. And what was the occasion 
of it? 

Mr. Meruresseu. The occasion of it—— 

The CuatrMan. I mean, what caused it? What operation ? 

Mr. Mernressen. After the crime commission hearings were fin- 
ished—well, let me put it this way : 

When this woman testified, 1 asked for leave to cross-examine her. 
If I may interpolate here, at that time the public had been conditioned 
by the hearings of the Kefauver committee to believe just about any- 
thing evil of anyone in public office, and they had been led to think 
that the district attor neys could ask such questions as: “What do you 
think the other person thought ?’ 

So the hearings came to Staten Island. I asked for permission to 
make a very limited cross-examination of this woman, and I offered 
to hold it down to 20 questions, because I was prepared to prove that 
she was not telling the truth. What I didn’t know at the time was that 
the woman had had a year and a half in the ungraded class in school 
and was in fact a psychopathic liar. That came out later on my 
hearing. 

Now, having been denied the right to cross-examine this lady, I had 
her arrested for perjury and wired the Governor and asked him to 
supersede me in that particular case. The crime commission had an- 
nounced previously that if any person felt that they were damaged by 
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the testimony of any witness before the crime commission, they might 
call witnesses. 

I submitted a list of witnesses. The top man was Thomas E. Dewey, 
not because he was Governor, but because he was a former district 
attorney. The next two names were Frank Hogan and Miles Mc- 
Donald. From there on, they were witnesses dealing with the facts. 

Now, on the night of the arrest, instead of awaiting the arraignment 
of this woman in the normal course of events the following morning 
in the magistrate’s court—we had no night court in Staten Island— 
the entire staff of the State crime commission, headed by Mr. Harlan, 
all his assistants, a number of policemen assigned to them, inv estigators 
and various other people appeared and defended Mrs. Wentworth 
before Judge Benvenga, and finally on that evening the woman was 
paroled in Mr. Harlan’s ¢ ‘ustody until the following day. 

On the following day, we were called back and subjected to, let us 
say, a storm of cross-examination by Mr. Harlan and Judge Proskauer, 
whom you are going to hear later. And it was at that time, as closely 
as I can remember, that I asked permission to call witnesses. 

Mr. Harlan objected and was sustained by the chairman of the 
commission. 

Now, it is my feeling—and this is not a personal matter. I have 
only recently been admitted in Florida, after t aking a sort of vacation 
from the law for a couple of years, and unless you people have gone 
through this sort of thing and realized what it means to a man ‘who 
has grown up in a community and built his career on the belief of his 
fellow citizens in him, see that whole career torn down, to hear himself 
smeared and to be denied the right to defend himself, even in the most 
elementary way, even a limited cross-examination or a single witness— 
unless you have been in that situation, gentlemen, you cannot appreciate 
how I felt and how I still feel, and it is my feeling—I think that in his 
own way, Mr. Harlan was doing what perh: ips he ‘thought was right. 

He had been ‘convinced without any investigation by this moronic 
woman that I had not been a good district attorney; I had not been 
an honest. public official. 

I think if he was convinced that easily, if he was willing without 
any investigation of the truth of her statements or the source from 
which they came, to cal] that woman at a public hearing with the 
whole State and the whole country listening in—my own boys sent me 
clippings from newspapers in Arizona, Nevada, and various other 
places—they were in the service—and then to oppose the right of a 
man to defend himself in the same forum where he had been attacked, 
even though he was backed up by the chairman, nevertheless I feel 
that that attitude makes him unsuitable for a justice of the court of 
last resort in this country. 

If that is his attitude, what will his attitude be when criminal ap- 
peals come before him and a man’s life hangs in balance ? 

That was it, Mr. Chairman. 

The CuatrmMan. Are there any questions by any members of the 
committee ? 

Senator Lancer. What were you charged with ? 

Mr. Mernresset. Oh, I did omit one thing. The Governor super- 
seded me as to gambling, perjury, administration of public justice, 
and appointed William B. Herlands as special prosecutor. Mr. Her- 
lands spent close to $1 million; he had an extraordinary grand jury, 
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held the district attorney’s office up by the heels and shook it. Never 
has a more searching investigation been made. There was absolutely 
no evidence of criminality and there was no criminality in that district 
attorney’s office. 

And the next best thing that they could do and that they did do 
was to come up with a recommendation that Rivkin, my assistant, and 
I be tried in disciplinary proceedings in the Supreme Court, in the 
appellate division, and it was in the course of those proceedings, then, 
that Mr. Harlan testified as I have quoted as closely as possible. 

Senator Lancer. What happened to this Wentworth woman / 

Mr. Merurersset. She at the moment is enjoying her fourth at- 
torney, and she is the plaintiff in an action for $1,300,000 against the 
city of New York, the two police officers, my former assistant, and 
inyself. 

‘Incidentally, in the disciplinary proceeding I was completely exon- 
erated. That was affirmed by the appellate division. An attempt 
was made to carry it to the court of appeals, and the permission to 
carry it to the court of appeals was denied. And that exoneration 
was based entirely and 100 percent on the prosecution’s case. I offered 
no testimony at all. I wanted it to fall down on its own weight. It 
did. 

Senator Lancer. Tell us your background. 

Mr. Meruresset. Private? Political? 

Senator Lancer. All of it. Were you born there ? 

Mr. Meruresset. No. I was born in Manhattan and went to Staten 
island, when I was 12 years old, with my parents. My father had 
been a boy and had grown up on Staten Island, and we lived there. 
lL went through the local high school. I attended Brooklyn. Poly- 
technic and received a degree of electrical engineer in 1922, worked at 
that for about 2 years and decided I didn’t like it, went into news- 
paper work. I worked for the Evening World, the Morning World, 
the Journal, the Daily News, the Standard News Association, a local 
paper on Staten Island, and in 1927 I began to study law. I was 
wdmitted to the bar on December 30, I think, 1931—— 

Senator Lancer. What college did you go to? 

Mr. Meruressen. New York law school, which is not recognized 
by the ABA, but is the alma mater of probably 50 percent of the 
judges and other public officials in New York City. I served ‘four 
terms in the Assembly of the State of New York—that is the lower 
house of the legislature—and was a member of the judiciary com- 
mittee there, as well as the New York City Affairs Committee, and 
then subsequently I served a year as a referee in the workmen’s com- 
pensation, and on January 1, 1942, I was appointed as an assistant 
district attorney, and I served in that capacity until August of 1947, 
at which time the district attorney, having won a bipartisan nomina- 
tion for city court judge resigned, and the Governor then appointed 
a Republican during the interim. I was acting district attorney for 
some 10-day period in there. 7 

Then in the November elections in 1947, I was elected and served 
from the beginning of 1948 until the completion of my term on 
December 31, 1951, having lost the November election. 

Senator Lancer. Now, have you ever been arrested for any crime? 

Mr. Mernresset. Oh, yes. : 

Senator Lancer. What law ? 
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Mr. Meruresset. When I say “arrested,” I had a fatal accident in 
Jersey City some years ago. An old man stepped in front of the car 
at, night, and it was a tec shnical arrest. I posted bond and the grand 
jury ‘dismissed it. They have a charge, I think they call technical 
homicide there, and that was dismissed. 

Senator Lancer. Any other time? 

The Cuamman. You mean a grand jury did not return an indict- 
ment ? 

Mr. Meruressex. They returned no true bill; yes. 

I don’t believe so. 

Senator Lancer. Have you ever been convicted of any crime of 
any kind? 

Mr. Meruresset. Oh, no. 

Senator Easrnanp. What was the reason? You say the hearing 
was called in September ? 

Mr. Meruresset. Yes. 

Senator Easritanp. That was before the election in November? 

Mr. Meruressen. Yes. 

Senator Easrianp. Is it your contention that it was called, then, 
as a political maneuver to bring about your defeat ? 

Mr. Meruresseu. Very definitely. 

Senator Jenner. And you were defeated ? 

Mr. Mernresset. Oh, yes. 

Mr. Harlan, inc ident: ally, testified that in planning the hearings 
6 weeks before the election, he gave no thought to the impact of this 
testimony on the voters. 

Senator Easttanp. And now you say that Judge Harlan knew 
this in May? 

Mr. Meruresset. That is right. 

Senator Eastrtanp. He knew what testimony would be offered ? 

Mr. Meruresset. That is right. 

Senator Easrnanp. And the charges were found absolutely ground- 


Mr. Meruresset. Yes, sir. 

Senator WeLker. May I have a question ? 

The Cuatrman. Senator Welker 

Senator Weiker. You were brought before the courts of New York 
on a bar disciplinary proceeding; is that correct ? 

Mr. Meruressex. That is correct. 

Senator Wetxrr. And that was based upon your alleged playing 
roulette and gambling? 

Mr. Meruresset. No. That was based on my arrest of Mrs. Went- 
worth. They somehow convinced the grand jury, that particular 
grand jury, that the charge should be brought because we arrested 
her without a warrant. But there was no requirement in the law of 
New York for a warrant in a felony case, and she was charged with 
first degree perjury, which is a felony. 

Senator WeLker. That was because of her testimony against you? 

Mr. Mernrrsse.. Before the crime commission; and on that same 
evening I wired the Governor and asked him to supersede me. 

Senator Wexiker. That is, to replace you? 

Mr. Mernresseu. Yes. 

Senator Wetxer. And you were replaced ? 
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Mr. Mernrrsset. As to certain specific functions; yes. 

Senator WeiKker. What happened as a result of your arresting this 
lady for first-degree perjury! Was she convicted or acquitted 4 

Mr. Mernresset. No. The same rand jury dismissed the charge. 

Senator WeLxer. The same grand jury dismissed the charge ‘ 

Mr. Meruresseu. Yes. 

Senator Weixer. And what time of the year was that with respect 
to your campaign ? 

Mr. Meruresset. I don’t believe the dismissal occurred before elec- 
tion, but she was arraigned in the magistrate’s court and everything 
was postponed. That happened a couple of times before the election. 
Then the whitewash came after election by the grand jury. 

Senator Wetker. Now, what, if any part, could the nominee have 
with respect to the whitewash after the grand jury? 

Mr. MeruresseL, None. 

Senator Weixer. None whatsoever ? 

Mr. MeruresseL. I am not—my objections are based on everything 
that happened pr ior to, let us say, September 22,1951. It all happened 
in a period of 2 or 3 days. I testified, and I think the following day 
she was called. That afternoon she was arrested. The following day 
we were all called back, and from that point on I don’t believe Mr. 
Harlan had anything very much to do with it. 

Senator WeLker. Now would you give me Just a little information 
with respect to this witness who testified against you. Her name, 
again / 

Mr. Meruresset. Anna Wentworth. 

Senator WeLker. Anna Wentworth. And tell us generally a little 
of her background as you know it. 

Mr. Meruresset. As it developed, she had spent a year and a half in 
the ungraded class in school and had eventually terminated her con- 
tact with schooling at about 14, still in the ungraded class. 

Senator Easttanp. What is the ungraded class? 

Mr. Meruressen. That is a class for people of low mentality who 
are unable to keep up with ordinary schoolwork. She has been a back- 
yard troublemaker, if I may put it that way, in her own neighborhood. 
She has been arrested. She has made charges against neighbors. She 
has been convicted of disorderly conduct. 

Senator Weiker. What sort of disorderly conduct ? 

Mr. Meruressex. Fighting with neighbors. 

Senator Wetker. Fighting with neighbors? 

Mr. Meruressex. I think name- -calling and general neighborhood 
nastiness. She went to the school where two of her children were 
pupils. One was graduating and the other was being transferred to 
an ungraded school. She denounced the principal and teachers and 
used the foulest of language—and I have this on the authority of the 
principal 

Senator Warxins. What you are giving us is all hearsay? In fact, 
everything that you are saying now is he “arsay with respect to this 
woman ? 

Mr. Meruresset. Sir, I have looked up the records in court. 

Senator Warxrns. I know you have looked up the records. But it 
is still hearsay as far: - you are concerned. 

Mr. Meruresse. I didn’t know the question of Mrs. Wentworth’s 
qualifications would come in. 
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Senator Watkins. You are bringing them in. 

Senator Wetker. J asked him for that. 

Senator Jenner. Her conviction is not a matter of hearsay. You 
say she had been convicted for disorderly conduct ? 

Mr. Meruressev. Yes. 

Senator Wexrker. I asked him to give the background. If it is 
hearsay, it will stand on hearsay. It is up to the committee. 

Now, "anything else about this woman other than the fact that she 
was not very bright ¢ 

Mr. Meruresset. No. I think the report of the official referee will 
give you a better picture of the woman than I possibly could. 

Senator Wetker. Is that in this document here? 

Mr. Meruressen. No; lam sorry, it is not. 

Senator WeLKer. Why didn’t you bring that along? 

Mr. Meturesseu. Because there is only one copy in existence that 
I know of, and that belongs to my codefendant in that matter. 

Senator Wetker. Isee. You could not get a photostat made of that ? 

Mr. Meruresse. I can get one and forward it to you. 

Senator Weixer. Now, I noticed that in the interrogation of Judge 
Harlan, page 700 of this document here, I take it your counsel asked 
him whether or not he was satisfied, or the question is, “Did you make 
any effort to check the capacity of Mrs. Wentworth to remember names 
or faces yourself ?” 

Q. Did you make any test? That is what I asked you. 

A. Independently of what I have told you? 

Q. Yes. 

A. No. 

Now, did Judge Harlan make any test whatsoever as to the capacity 
of this witness or her malice or bias or prejudice against you’ 

Mr. Meruresset. My understanding is that he did not, beyond, as 
he said, showing her a photograph of two other people and myself. I 
have never seen the photograph. I don’t know who else is in it, and 
the photograph when it was produced at that time had different marks, 
as 1 gather, from reading the testimony, over the heads of different 
people. Now, what that meant, I don’t know. 

Senator WeLKer. Was there a polygraph test given to Mr. Went- 
worth ? 

Mr. Meruresset. No. It wouldn’t be admissible in New York. 

Senator Wetker. It would not be admissible in a bar proceeding, 
either ? 

Mr. Meruresset. I doubt it. It has never been presented in a bar 
proceeding in New York, but I don’t believe it would be admitted 
even then. 

Senator Weiker. Now, in a disciplinary action are you governed 
there by strict rules of judicial procedure, or are you governed by 
rules of fairness and fair play from one attorney to another # 

Mr. Meruresser., Not only by rules of fairness and fair play, but 
the prosecutor in a disciplinary proceeding is supposed to produce 
all the evidence he has, whether it is good, bad, or indifferent; in other 
words, whether it is for the prosecution or whether it happens to help 
the respondent, that is his duty. 

The Cuarmman. Are there further questions ? 

Senator WeLker. I have no further questions. 
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The Cuarrman. Are there questions by members of the committee ‘ 

Senator Dirksen ? 

Senator Warkrns. I have a question. 

The CuarrmMan. Senator Watkins. 

Senator Warxtns. As I recall, you said that you had the woman 
‘rested, or she was arrested the day after she testified ? 

Mr. Meruressen. I caused her arrest the day she testified. 
Senator Warkins. The same day she testified ? 

Mr. Meruresset. In the afternoon. 

Senator Warkrns. You were then a district attorney / 

Mr. Mernresset. That is right. 

Senator Warkins. And it was upon your order that she was 
arrested ? 

Mr. Meruressen. Definitely. 

Senator Warkins. Do you have that power under the laws of New 
York ¢ 

Mr. Meruresse.. Section 927, I think it is, of the county law in New 
York requires the district attorney to prosecute every crime over 
which the courts of that county have cognizance, and that was a crime 
committed in that county. 

Senator Wetker. Because she testified against you? 

Mr. Bernresset. Not because she testified against me, sir, but 
because she hadn’t told the truth. 

Senator Warkrns. You did not wait until that proceeding was 
over before you had her arrested ? 

Mr. Meruresset. There was no occasion to. Their hearings were 
going on. They had only started. We had no idea how long they were 
going on. And I think the district attorney would be open to criti- 
cism to delay taking action on a crime. After all, perjury is still 
perjury, even under the benign auspices of the State crime com- 
mission. 

Senator Warxkrns. I understand that. But I was trying to get the 
facts with respect to when this happened. 

Mr. Meruressei. Oh. 

Senator Warkrins. It would seem that probably you should have 
waited until the proceeding was over before you had her prosecuted. 
She was not one who was likely to disappear, was she ? 

Mr. Meruresset. No; I suppose not. But we had no idea when the 
proceeding was going to be over. 

Senator Warkrns. Well, the proceeding was going on. She might 
even have been called back again as a witness. 

Senator Eastianp. Yes, but she 

Senator Watkins. Wait a minute. 

Mr. Meruresse.. She might have been. But I don’t believe they 
would have called her back again. : 

Senator Warkrns. Now, the crime commission is made up of how 
many members ? 

_Mr. Mernresser. I should think seven. Judge Proskauer was the 
chairman; Wilkinson; Mulrooney; a Republican, I imagine, whose 
name I don’t recall. 

Judge Proskauer. Lithgow Osborne. 

Mr. Meruresset. Lithgow Osborne. Well, about six members. 


a 
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Senator Warkrys. Under the crime commission setup, it would be 
the commission itself that would set the date for the hearings, would 
it not ¢ 

Mr. Merurersset. Mr. Harlan testified that he took 

Senator Warxins. Now, just a moment. Can you answer that 
question 4 

Mr. Meruressen. Yes, sir. 

Senator Warktns. It would be the duty of the commission, would 
it not ¢ 

Mr. Meruresset. Of the chairman and the chief counsel. 

Senator Warxins. The counsel would be the same as the counsel 
for a committee? The committee here sets its own hearings. Coun- 
sel may have some influence in the setting of them, but the actual 
setting up of the dates of the calendar or the proceedings of the com- 
mission would be done by the commission itself, and they would have 
the responsibility, would they not ? 

Mr. Meruresset. That is not in accordance with Judge Harlan’s 
testimony. 

Senator Warktns. Isn’t that a matter of fact ? 

Mr. Meruresset. I don’t know, sir. I did not have any connection 
with the crime commission. I don’t know how they operated. All 
1 can go back to is Judge Harlan’s testimony, which was to the effect 
that he took a leading part in formulating its policies and setting its 
dates. 

Senator Warkrtns. We will get to that. But I want to find out 
something about this crime commission. You were outlining some of 
its manner of operating. I want to know whether the commission it- 
self can set the date or whether it would be some employee. 

Mr. Meruresset. No. They never let me in on the inner workings 
of the commission. 

Senator Eastnanp. Is that Judge Harlan’s testimony ? 

Mr. Meruressex. Part of it is Judge Harlan’s; yes. 

The Cuatrman. Senator Dirksen ? 

Senator Jomnsron. Do you find in this record here that Judge 
Harlan had something to do with setting the time ? 

Mr. Meruressen. Yes, sir. 

Senator JoHnsron. On his own testimony ? 

Senator Werker. Will you point that out? I have not had time 
to look at it. 

Senator Jonnston. While he is looking that up, may I ask the 
chairman, is that going to be made a part of this record, or is it going 
to be made an exhibit ? 

Senator Easrtanp. I think the full testimony should be made a part 
of the record. 

Senator Jounsron. Certainly. It ought to be in the record or an 
exhibit, one or the other. 

Senator Easttanp. The whole testimony should. 

Senator Warkrns. We should see what it is before making it part 
of the record. 

The CHatrmMan. There may be parts of it that are completely 
foreign. 

Senator WELKER. ne noticed some of it there is fairly inapplicable. 

Senator Warxins. The committee should see a full statement of the 
proceeding. 
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Senator Easrtanp. I do not think we should just put in the part 
that the complaining witness brings here, when the whole testimony is 
all disclosing. 

Senator Jonnston. Mr. Chairman, I think this much should go in 
the record. I think the staff should read this, and if there is any part 
that bears on this particular nomination, upon what Judge Harlan did, 
I think, then, it should be made a part of the record. 

Senator Warkins. That is what I wanted to point out. 

The Cuarrman. Wait a minute. Do you not think a better way to do 
that is that if any part in it refers to Judge Harlan, that should be 
made a part of the testimony ? 

Senator Jounston. As I understand here, part of this is Judge Har- 
lan’s testimony. 

Mr. Merurerssen., That is correct. 

The Cuarrman. Yes, his own testimony. 

Senator Jounsron. That is correct; his own testimony which has 
to do with the setting of the hearings and—— 

The Cramman. Oh, I did not understand that this was all his testi- 
mony. Just a part of this is his testimony. 

Mr. Meruressen. Well, there is another man’s testimony in here, 
but that can very easily be pulled out. Judge Harlan’s only goes 
back to-—— 

The CuHarrman. I think that his testimony should be made a part 
of the record. 

Senator Lancer. Mr. Chairman, I want to read the whole record. 
I want to get the background of this case, and I want to read the testi- 
mony of all the witnesses, as far as 1 am concerned. I think we should 
put it all in the record. 

The CuarrMan. This does not go into Mrs. Wentworth alone. What 
is this? 

Mr. Meruresseu. This is part of the record in the disciplinary pro- 
ceeding against Rivkin and myself. 

Senator Jonnsron. I do not think that all this record should go in, 
but I think that Judge Harlan’s testimony should go in. 

Senator Easrtanp. His whole testimony. 

Senator Warktns. My point is simply this, that before we receive 
things like this in our record, we ought to check it and see what is in 
it. That is what I did in my court. 

Senator Easttanp. That is all right. I have no objection to that. 

The Cuarrmuan. All right. 

(Subsequent to the hearing the following part of the disciplinary 
proceeding referred to was ordered made a part of the record :) 

Drrect EXAMINATION BY MR. HERLANDS: 


Q. Mr. Harlan, how long have you been a member of the bar of the State of 
New York?—A. I was admitted to the bar in 1924. 

Q. And I believe you are a senior partner in a firm downtown?—A. I am. 

Q. What firm is that?—A. The name of the firm is Root, Ballantine, Harlan, 
Bushby & Palmer. 

Q. You served as chief counsel for the State crime commission when it was 
created ?—A, Yes. 

Q. Have you served in that position until recently when you became general 
counsel ?—A. I served as chief counsel from approximately March 29, 1951, to 
February of 1951, at which time I became general counsel for the crime com- 
mission. 

Q. Who became the counsel?—A. Chief counsel? 


59219—55——_2 
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Q. I believe Mr. Theodore Kiendl became associated with the commission at 
that time.—A. He became special counsel with respect to certain matters, and 
Mr. Ben A. Matthews succeeded me as counsel. 

Q. Thank you. You have held prior public office?—A. I have. 

Q. And what prior public office did you hold, Mr. Harlan?—A, I was assistant 
United States attorney in the southern district of New York under Emory R. 
Buckner from 1925 to 1927, and I was Special Assistant Attorney General of 
the State of New York from 1928 to 1930 in connection with the so-called Queens 
sewer scandals. 

Q. You have been serving both as chief counsel and later as general counsel 
to the State crime commission without compensation, I understand.—A. I have. 

Q. What was the first time that you ever heard of Mr. Methfessel?—A. Some- 
time shortly after the State crime commission was organized in late March 
1951, and when Staten Island became the subject of attention in the early 
investigations of the State crime commission. 

Q. What was the first time that you met or spoke to Mr. Methfessel? 

Mr. McCarruy. I object to this, if your Honor please, as not material to the 
point for which this witness was offered by the petitioner. 

The REFEREE. Overruled. 

The WitNEss. May I have the question again? 

(The pending question was read. ) 

A. I think the first time I spoke to him was over the telephone in late April 
or early May of 1951, when I asked him whether he would come over to the offices 
of the State crime commission for an interview. 

Q. What was the first time you ever heard of Mr. Rivkin?—A. The first time 
I heard of Mr. Rivkin was when I read his name in certain transcripts of testi- 
mony that were furnished by Mr. Methfessel following my interview with Mr. 
Methfessel and his informal interrogation, which was subsequent thereto, by 
Judge Proskauer and myself. 

Q. What was the first time that you met or spoke with Mrs. Anna Wentworth ?— 
A. Ihave a recollection that I saw Mrs. Wentworth at the State crime commission 
offices when she was being interrogated by one of my assistants sometime, I would 
say, in the late spring or early summer of 1951. 

Q. There came a point of time when the public hearings were held in Staten 
Island, is that right?—A. There did. 

Q. And I believe the first public hearing was held on September 19. 
is my recollection. 

Q. And Mrs. Wentworth appeared on the stand on September 20th?—A. She 
did. 

Q. With reference to September 20, which is the date when Mrs. Wentworth 
took the stand, did you personally speak to Mrs. Wentworth prior to that date ?— 
A. My recollection is that I interviewed Mrs. Wentworth a few days before the 
opening of the hearings, and my best recollection is that that date was September 
17, 1951. 

Q. Will you tell the court what transpired during the interview between you 
and Mrs. Wentworth with specific reference to the name of Mr. Methfessal or 
any identification of Mr. Methfessel_—A. My recollection is that I told Mrs. 
Wentworth that I had understood from one or more of my associates that she 
had given testimony in private hearings before the Commission in which she had 
identified Mr. Methfessel as one of the persons whom she had seen at an address 
called 475 Britton Avenue. I asked her as to what the circumstances of that 
identification had been, and told her that I wanted to show her certain photo- 
graphs, group photographs, which I had previously asked one of my assistants 
to have available for the interview. I showed her, my recollection, is, two photo- 
graphs, group photographs, which had no names or other identification marks on 
them, and asked her whether she could recognize anybody in those photographs. 
She pointed out as to each photograph Mr. Methfessel as one of the members 
of the group. That, in substance, is what I recall of that conversation. 

Q. At the time you showed her these photographs, were there any markings 
on them or were they just plain photographs?—A. Just plain photographs. 

Mr. HerLanps. At this time, Your Honor, I should like to have a group photo- 
graph marked for identification. 

(The group photograph referred to was received for identification only and 
marked “Petitioner’s Exhibit 46.” ) 

Mr. Hervanps. I should like the record to show that petitioner’s exhibit 46 
for identification has previously been niarked “New York State Crime Commis- 
sion Exhibit 20—B,” under date of September 20, 1951. 





A. That 
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I would now like to have another group photograph marked for identification. 

(The group photograph referred to was received for identification only and 
marked “Petitioner’s Exhibit 47.) 

Mr. Merianps. I should like the record to show that petitioner’s exhibit 47 
for identification has previously been marked “State Crime Commission Exhibit 
20—-A,” under date of September 20, 1951. 

Also, that petitioner’s exhibit 46 has previously been marked “Grand Jury 
Exhibit 49” under date of November 29, 1951, and that petitioner’s exhibit 47 
for identification has previously been marked “Grand Jury Exhibit 48” under 
dated of November 19, 1951. 


By Mr. HERLANDS: 


Q. Now, Mr. Harlan, I show you these 2 exhibits for identification and ask you 
whether you can identify these 2 photographs. 

Mr. McCarrnuy. I object to that, if Your Honor please. 

The Rereree. Overruled. 

The Witness. To the best of my recollection those are the photographs that 
I had before me when I interviewed Mrs. Wentworth on September 17, 1951. I 
should say that, as what has been marked here as exhibit 47 for identification, 
the red marks above the heads of certain of the individuals in the group were 
not on the photograph when I had it on September 17, 1951. 

Q. You are referring to certain letters X, Y, and Z?—A. Lam. 

Mr. HeERLANDS. I can state for the record that those marks are my hand- 
writing, and I put them on there in the grand jury room during the examination 
of a witness. 

Q. Will you tell the court whether or not Mrs. Wentworth, in your interview 
of her, identified Mr. Methfessel on these photographs. 

Mr. McCarrny. I object to that, if Your Honor please. 

The ReFeree. Overruled. 

The WITNEss. She did. 

Q. I should like to bring you back, Mr. Harlan, to the very first public hearing 
of the State crime commission on September 19 and particularly the morning 
of September 19. Was that the day that Mr. Methfessel took the stand for the 
first time?—A. It was. 

Q. Did you give any instructions to Mr. Kaitz relative to Mr. Methfessel and 
Mrs. Wentworth?—A. I did. 

Q. What did you tell Mr. Kaitz to do? 

Mr. McCartny. I object to that, if Your Honor please. 

The REFEREE. Sustained. 

Q. Did Mr. Kaitz do what you told him to do? 

Mr. McCartuy. I object to that. 

The REFEREE. Sustained. 

Mr. HERLANDS. I will offer these photographs in evidence. 
marked for identification. 

Mr. McCarrny. I have an objection to that. 

The REFeree. Overruled. 

(The two photographs previously marked for identification as petitioner’s 
exhibits 46 and 47 were received in evidence as petitioner’s exhibits 46 and 47.) 

Mr. HERLANDS. You may inquire. 


They have been 


Cross-examination by Mr. McCartHy: 


Q. Mr. Harlan, I take it that in your capacity as chief counsel that most 
of the details about the investigation which was inquired into were conducted 
by your assistants, wasn’t it?—A. It was. 

Q. Personally, do you remember when you first saw Mrs. Wentworth?—A. With 
reference to the date that I have testified to, I would say it was a matter of 
a couple of months prior to that time. 

Q. I think you have stated you saw her sometime in the late spring or the 
early summer.—<A. That is my best recollection. 

Q. Did you have any conversations with her at that time?—A. No, I was 
introduced to her, and that is the only conversation that I had. 

q. By whom were you introduced ?—A. My best recollection is by Leslie A. 
Arps, my chief assistant on the Staten Island interview. ‘ 

@. Did you ever see her in company with anyone else who was a witness in 
this investigation ?—A. You mean at that time? 

@. Yes.—A. No. 
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Q. Mr. Arps was the first one who introduced you to her?—A. That is right. 
There may have been one or two of my other assistants around, but I don’t re- 
eall. pe 

Q. You have made some investigation, I daresay, into the number of times Mrs. 
Wentworth was at your office altogether.— A. I don’t think so. 

Q. Well, do you know, can you tell us now, how many times Mrs. Wentworth 
was in your office at 270 Broadway and was interviewed by any of your as 
sociates or yourself?—A. I cannot. I can tell you of the number of times she 
was in mv office on occasions that I saw her. 

Q. Was there any record kept of the times that the witnesses interviewed by 
the State crime commission were brought over to the offices at 270 Broadway— 
A. I believe so. 

Q. And have you got that record available ?—A. I have not. 

©. Have you had occasion to look at that record to see how many times before 
September 20, 1951, this woman was interviewed by your associates ?—A. I have 
not. 

). That record that you have, however, would not refer to the number of times 
she was interviewed at Staten Island, would it?—A. At Staten Island? 

@. Yes.—A. I think the record would show all occasions, wherever it was, 
where she was interviewed by any representative of the State crime commission, 
whether in Staten Island or in New York. That is my best recollection of it. 

Q. Sort of a log of the number of times a witness was interviewed ?—A. I don’t 
know what you would call it, but if you are interested in that, that information 
could be ascertained for you. 

Q. That is very generous, and when I want it I will take advantage of your 
kind offer. In the meantime, did you in the course of your investigation and 
as chief counsel for the State crime commission, have occasion to take steno- 
graphic transcripts of the people who: appeared before you?—A. Did I per- 
sonally? 

Q. No: did you inaugurate the policy of having that done?—A. Oh, yes. 

Q. And do you know whether there were statements taken of Mrs. Went- 
worth on the number of times she appeared ?—A. I believe so. 

Q. Have you seen them recently ?—A. Not recently. 

Q. How recently ?—A. I have not seen them since just prior to the time that 
the public hearing opened in Staten Island on September 19. 

Q. Well, to your best recollection, about how many of those statements did 
you see and read?—A. I can’t tell you from recollection, Mr. McGrath. 

Q. Well, about how many ?—A. I wouldn’t venture a guess. 

Q. Were they voluminous?—A. I don’t know whether you would call them 
voluminous or not. They consisted of a number of pages. 

Q. When you use the phrase “number of pages’, would you say about 200 
pages ?—A. I wouldn’t hazard a guess as to how many pages there were. 

Q. At any rate, you have not had occasion to look at those lately ?—A. I have 
not. 

@. At any time before the appearance of Mrs. Wentworth on the stand, 
did you ever make any character investigation of Mrs. Wentworth?—A. 
Personally? 

Q. Yes.—A. No. 

Q. Do you know whether anybody on your staff did?—A. I don’t know what 
in detail was done; no. 

Q. I am just asking you if you know whether anybody did it.—A. No. 

Q. Do you know whether there was any investigation as to her reputation in 
the community ?—A. I can’t tell you that. 

Q. Did you ever direct it?—A. I don’t have any recollection of having done 
so. 

Q. In the course of the examination of Mrs. Wentworth, did you personally 
ever asks her about the names of other people who she says are or who she 
claimed she saw at the so-called Dalessio house at any time?—A. My recollection 
is that on the occasions—— 

Q. Yes or no, please. Did you, yes or no?—A. I am giving you my best recol- 
lection, and the answer is “Yes.” 

Q. All right. Did you get a list of names?—A. My recollection is 

Q. Did you? Yes or no.—A. I did not. 

Q. Did you ask her for names?—A. I did. 

Q. And did she give you descriptions ?—A,. I asked her—— 
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Q. Will you answer the question, please? Did she give you descriptions ?—A. 
I am trying to answer the question. 

Q. Then answer it yes or no. We have been tutored in this practice here. 
Will you answer the question, Mr. Harlan——A. May I have the question again, 
please? 

(The pending question was read by the reporter as follows: “And did she 
give you descriptions?” ) 

A. My recollection is that she did not give me any names. As to whether 
she gave me descriptions of certain persons, I have no recollection on that, 
Mr. McGrath. 

Q. You said she did give you a list of names?—A. I said my best recollection 
was that she did not. 

Q. Oh, I see. Did you read off a list of names in whom you might be inter- 
ested in the State crime commission ?—A, I did not. 

Q. Do you know whether any of your assistants did?—A. I do not know. 

Q. By the way, these, you say, were the two photographs that were shown 
to Mrs. Wentworth by you?—A. Yes. sir. 

Q. Were there any other photographs that you know that were used by you 
or any member of your staff in connection with Mrs. Wentworth?—A. I believe 
there were, but those are the only two that I have personal knowledge of. 

Q. And were—— 

The REFEREE. What was the date you got those, Mr. Harlan? 

The WirNess. I had those shown to me on September 17, or just prior thereto, 
when I interviewed Mrs. Wentworth. 

The Rereree. And that is the first time you spoke to her about those? 

The WiTNEss. Yes. They were in the possession of my assistants before that 
time, and the September 17 interview with me was in preparation for my presen- 
tation at the public hearings. 

By Mr. McCarrny: 

Q. I just want to be sure about that. At that time, on September 17, you 
had the statements given by Mrs. Wentworth, is that right, sir?—A. You mean 
the private statements? 

Q. Yes, the private statements.—A. Whether I had them at that time or 
not, I don’t recall, but I had seen them prior to that time. 

Q. And then you either had a digest of the statement or the statement itself 
and you reviewed her testimony, is that right?—A. My recollection is that I 
hoth read the statements and talked to the assistants whe participated in those 
interrogations. 

Q. Just answer this question yes or no, sir. On September 17—and I refer 
now to petitioner’s exhibit 46 which purports to show Mr. Methfessel in the 
center—do you remember whether you asked the lady, Mrs. Wentworth, “What 
is the name of the man in the center ?’—A. I can state positively and definitely 
that I did not. 

Q. Was the name “Methfessel” used by you or by her at the time that you 
say she picked out Methfessel in petitioner’s exhibit 467—A. It was not. 

Q. IT see now that on petitioner’s exhibit 47, Mr. Harlan, and I know what 
sometimes happens to photographs when they have been used in a number of 
hearings they get identified—there are several markings here. For instance, 
on the man shown to the left of Mr. Methfesse] there is one type of mark. 
Over the head of Mr. Methfessel there is another type of mark. Then over 
the gentleman on the far right there is still another type of mark. Were 
those marks on the picture at the time the lady saw them, if you know?—A. I 
know, and the answer is they were not. 

Q. Did you ever find out when that particular photograph, petitioner’s 
exhibit 47, was taken?—A. I don’t think so. 

Q. Did vou know it was taken in 1940 or in 1950?—A. I can’t answer that. 

Q. Did you ever see a picture that you know was identified as a photograph 
of Methfessel taken in the years 1944 or 19457—A. I don’t know when any of 
the photographs that I saw were taken. 

Q. Did you ever make an effort to find out, before you had this lady identify 
this, from any independent source, whether or not Methfessel had gray hair 
or black hair in 1944 or 19452?—A. I did not. 

Q. Did you ever see any campaign pictures of Methfessel in 1944 or 1945 or 
1946 or 1947?—A. Not to the best of my recollection. 

Q. Did you ever get any photographs showing whether or not he had black 
hair or gray hair or white hair in 1947?—A. I never had any such photograph 
that I recall. 
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Q. As far as you know, there are other photographs, however, referring to 
Mr. Methfessel and which were used by your assistants in addition to these 
which have been identified as exhibits 46 and 47?—A. I believe so. 

Q. Did you make any effort to check the capacity of Mrs. Wentworth to 
remember names or faces, yourself?—A. I satisfied myself. 

Q. Did you make any tests? That is what I asked you.—A. Independently 
of what I have told you? 

Q. Yes.—A. No. 

Q. Well, you are an experienced trial lawyer, Mr. Harlan.—A. Well, I tried 
a good many cases. 

Q. I beg your pardon, sir?—A. I say I have tried a good many cases. 

Q. And I daresay, in the course of your experience, that you have come across 
the strange and unusual capacity of witnesses, some not to be able to remember 
anything, and others to remember far too much?—A. I have seen both types. 

Q. And a great deal depends upon the mental stability of the particular wit- 
ness ?—A. I would think it would. 

Q. What?—A. I would think it would. 

Q. You have never had any doubt on that in your mind, as an experienced trial 
lawyer?—A. I wouldn’t think so. 

Q. You know yourself, from your experience, that there are some witnesses 
who enjoy becoming important in matters of so-called public notoriety, such as 
murder cases, such as crime investigations, don’t you?—A. Well, I suppose there 
are. I have never run across any such. 

Q. Haven’t you ever come across, in the course of your experience as a public 
prosecutor, the type of personality that enjoys the limelight?—A. Yes; I have 
seen one or two of those types. 

Q. And are there any particular characteristics that you have noted about 
those particular people?—A. No; I can’t generalize on that. 

Mr. HERLANDS. I object. 

The REFEREE. Overruled. 

Q. In other words, there are times when a pious little man can come and be 
the most outrageous liar according to his demeanor on the stand; is that right ?— 
A. Well, I Suppose there are liars. I don’t know that they are either little or big. 

Q. I am asking you about your experience. You can’t depend on a person’s 
air of piety to be a symbol or a yardstick of truth, can you?—A. Certainly not. 

Q. You have never, in the course of your experience as a trial lawyer, just 
looked at somebody and said, “Ah, there is an honest face, great truth’? Or did 
you explore their capacity for truth by thorough examination?—-A. Well, I think 
I can judge whether a person is telling the truth or not, Mr. McGrath. 

Q. You mean by looking at them or by asking them questions and testing their 
eapacity for accuracy and credibility?—A. Both. 

Q. What tests for credibility did you give Mrs. Wentworth?—A. What tests 
for credibility? 

Q. Yes.—A. I have told you what I did on September 17, 1951. 

Q. I just asked you what particular tests for credibility you exposed Mrs. 
Wentworth to.—A. I will answer your question if you will permit me. .I have 
told you what transpired on September 17, 1951. In addition, on the morning 
that Mr. Methfessel testified for the first time, I instructed Mr. Kaitz 

Mr. McCartHy. I move to strike that out, if Your Honor please. 

The REFEREE. Instructed whom? 

The WITNESS. Mr. Kaitz. 

Mr. McCartuy. Which Your Honor ruled before was improper. 

Mr. HeERLANDS. But Mr. McCarthy opened the door now. 

The Rereree. This is the test he mentioned. 

Mr. McCarry. I see. 

The REFEREE. It is an indication of what he did. 

Mr. McCartruy. All right. 

The WITNEss (continuing). On the morning that Mr. Methfessel testitied for 
the first time, I instructed Mr. Kaitz to have Mrs. Wentworth in the witness 
room of the Staten Island courtroom where these hearings were being held, 
that she should be kept in the witness room with the door closed until Mr. 
Methfessel had been called as a witness and after he had been sworn, and 
kept there until after his name and description was given to the stenographer. 
I then told him that I wanted to give Mrs. Wentworth an opportunity to look 
at the man on the witness stand and to ask her whether she could identify that 
person. Those are the instructions. 
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Q. Did you tell Kaitz to mention the name “Methfessel”?—A. I told him 
not to. I told him not to mention the name Methfessel or to mention the name 
of the office that Methfessel held. 

The Rereree. One minute. I would like to have the last two questions and 
answers read. 

(The reporter read the record as requested. ) 

Q. I understand you followed up and gave specific instructions to Mr. Kaitz 
not to mention the name Methfessel or district attorney.—A. That is right. 

Q. And I take it the reason that prompted you to direct Kaitz in that manner 
was because you had concern about the accuracy of Mrs. Wentworth’s descrip- 
tion.—A. Not at all. 

Q. What?—A. Not at all. 

Q. Well, didn’t you just tell us that that was the test for credibility ?7—A. I 
certainly did. 

Q. Didu’t you have any doubt as to credibility if you had to give her a test 
for credibility ?—A. I did not. 

Q. Why did you give the test if you didn’t doubt her?—A. For the very 
simple reason that I wanted to see if there was any doubt in her mind, seeing 
Mr. Methfessel in the flesh, and if there had been any doubt in her mind, I would 
not have permitted her to testify as she did on the public hearing. 

@. Mr. Harlan, that comes down to a very important point. You understood 
the significance of the creation of the State crime commission; didn’t you ?—A. 
I think so. 

Q. Have you ever found out the name of any other person, since you have 
been in your capacity as counsel for the State crime commission, who said they 
ever saw Methfessel in the Dalessio household ?—A. I think not. 

q). Is there any doubt about that, sir?—A. No, I think not. 

Q. You had a great deal to do, Mr. Harlan, with making the policy of the 
State crime commission in its investigations, didn’t you?—A. I think so. 

Q. What?—A. I did. 

Q. And the policy in the State crime commission, as in other investigations, 
is made in executive session between counsel such as yourself, and the members 
of the commission ?—A. Right. 

Q. Now you knew that you were down there on Staten Island for the purpose 
of exalting law and order?—A. Not for the purpose of exalting anything, for 
the purpose of establishing what the facts were with respect to a situation 
that had been notorious in Staten Island. 

q). Weren't you interested in creating a certain public confidence in the public 
officials of the communities in which you worked throughout the State?—A. I 
don’t understand the question. 

Q. Weren't you interested in creating confidence in the public for the officials 
with whom you worked throughout the State?—A. I still don’t understand the 
question. Iam sorry. 

Q. Well, let’s see if I can phrase it in a way that you can understand it. 
Mr. Harlan. Was it your intention, in the course of this investigation, to stimu- 
late public confidence in the elected officials of the community ? 

Mr. HERLANDS. I object to that as immaterial to the issues. 

The REFEREE. It is allowable. 

A. I considered my job was to develop the facts as we found them, no matter 
Whether they instilled public confidence or whatever their effect was, but to 
establish the facts. 

Q. Tell me, you had Methfessel over to 270 Broadway a number of times be- 
tween, oh, the late spring and early summer of 1951 and the publie hearings in 
September ?—-A. Twice. 

@. How many?—A. Twice. 

Q. Well, you had met him?—A. I met him for the first time on the first oeca- 
sion when he came over to the office. 

Q. Did you ever tell him that there was a report that he had been seen in 
the house of the Dalessios?—A. My recollection is that at the time that he was 
over there, both times, that we didn’t have that report. 

Q. Wait a minute. I will ask you this——A. Or at least that I didn’t know 
that we had. 

Q. All right. When you found out about it, this testimony of Mrs. Wentworth, 
when you say that there were some statements that she had identified Methfessel, 
did you call Methfessel over to the office?—-A. I did not. 
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Q. Did you communicate with him in any way and say, “Methfessel, as 
district attorney of Richmond County, there is a report that you were seen 
in the house of the Dalessios sometime in 1944 or 1945?” Did you ever do that?— 
A. I did not. 

Q. Did you ever tell Methfessel, before he appeared on the stand on September 
19, 1951, that there was a report created by a woman by the name of Went- 
worth that she identified his picture as one of the men she had seen in the 
Dalessio household ?—A. I did not, 

Q. You knew, from your experience as a trial lawyer and also as a public 
official of many years standing, the significance of the charge of Anna Went- 
worth that she had seen Herman Methfessel in the Dalessio house on the voting 
public of Richmond County, didn’t you?—A. I wasn’t thinking about the voting 
public. 

Q. Answer the question. Go ahead.—A. I say I wasn’t thinking at all of any 
aspect of the voting public. 

Q. Didn’t that ever creep into your mind as to the significance of what that 
impact would have on the voters of Staten Island?—A. I never gave the voters of 
Staten Island a thought, as to whether any evidence should be introduced or 
not introduced in that proceeding. 

Q. Did you ever know, sir, or did you bear in mind—withdrawn. 

Did you know, from the time that the public hearings opened, or before they 
opened, that Methfessel was the designated candidate of the Democratic Party 
for district attorney in Richmond County?—A. I did. 

Q. And the significance of having Anna Wentworth say that she saw him in 
the Dalessio house in 1944 or 1945, that meant nothing to you as far as the 
voting public was concerned ?—A. It did not. That had nothing to do with our 
investigation. 

Q. Not with your investigation. I am asking you as a person.—A. The 
answer is the same. 

Q. Do you mean to say that you dealt with this problem that you thought 
had great impact on the public, without considering the impact it would have 
in the race between Methfessel and Simonson?—A. I gave it not a thought 
as to what impact it would have. 

Q. Tell me, did you ever have any interest in the race between Methfessel 
and Simonson?—A. I did not. 

Q. Were you kept up to date about the developments in the campaign between 
Methfessel and Simonson?—A. I was not. 

Q. Did you ever know or did any of your staff of assistants ever tell you that 
Simonson admitted that he had played gambling games with the Dalessio 
family ?—A. I don’t have any recollection of that, no. 

Q. Wouldn’t that have been of interest to you in your capacity as chief counsel 
of the State crime commission to know whether or not the candidate, the Re- 
publican candidate in Richmond County, had been playing cards and gambling 
with the Dalessio family?—A. If Mr. Simonson had anything to contribute to 
his relationship to the Dalessios he would have been an interesting witness. 

Q. I am just asking you, Did you know anything about the publicity, that 
Simonson had stated publicly that he had gambled with the Dalessios?—A. I have 
no such recollection. 

Q. Did you ever have Simonson before your commission and ask him about 
his association with the Dalessio family?—A. I personally did not. Whether 
any of my assistants did, I can’t tell you. 

Q. Weren’t you interested in whether or not Simonson as a candidate for 
the office of district attorney had had any relations with the Dalessio family ?— 
A. I certainly would have been. 

Q. Well, weren't you?—A. I am telling you that I had no such information. 

Q. When did your interest in the public hearings in Staten Island cease, Mr. 
Harlan ?—A. Cease? 

Q. Yes.—A. After they were over. 

Q. When?—A. Well, I think I will have to refresh my recollection as to 
how many days they took. It was sometime lute in September. 

Q. Having completed the public hearings, did you then just brush off your 
interest in the gambling conditions and the relationship between organized 
crime and corrupt officials?—A. I had ng further part in any subsequent activi- 
ties in Staten Island. 

Q. Did anybody bring it to your attention in connection with this Executive 
order of the Governor that a candidate, the Republican candidate for district 
attorney, had made a public statement in the Staten Island Advance during 
the campaign that he had played cards or something with one of the Dalessio 
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family ?—-A. I have some recollection, now that you mention it, that I did either 
hear or see about a newspaper report with reference to Mr. Simonson. 

Q. Did you ever show Mrs. Wentworth a picture of Mr. Simonson?—A. I did 
not. 

Q. Did you ever show her a picture of Daniel Cohen?—A. I did not. 

Q. Did you ever show her a picture of Robert Johnson?—A. I did not. 

@. How many pictures of different men did you show her, if you know?—A. As 
far as I ain personally concerned, just the two that you have shown me. 

@. And is that the full extent of your investigation or, rather, your knowl- 
edge of the relationship between Anna Wentworth and Herman Methfessel?— 
A. Yes, I believe so, plus what she testified to on the witness stand in the 
public hearings. 

Q. Did you ever ask her if she had been convicted of a crime?—A. I did not. 

Q. Did you ever ask her if she had been arrested?—A. I don’t think I did. 

Q. Weren't you interested?—A. Yes. My recollection is 

Q. I am just asking you were you interested.—A. Certainly I was interested. 

Q. Iam just asking you does the fact that I asked you if you had any interest 
refresh your recollection about something ?—A,. No. 

Q. I will go back again. Did you ever hear that she had been arrested?—A. I 
did not. 

Q. Did you ever ask her if she had been convicted 7—A 
recollection, no. 

@. Did you ever ask her what schooling she had had?—A. I think not. 

Mr. McCarruy. No further questions. 


. To the best of my 


Redirect Examination by Mr. Hertanps: 

Q. Mr. Harlan, just one question. 

The Rererer. The reporter said that Mr. Harlan has been addressing Mr 
McCarthy as Mr. McGrath, and put that on the record, too. 

Mr. HERLANDS. We will stipulate on the changes. 

The Rereree. Just for the record’s sake. 

Mr. McCartuy. What is that? 

The Wrrness. I have been calling you by the wrong name. 

Mr. McCarruy. I almost called you “Mr. Raymond.” 

The Wrrness. Other people have done that. 

The Rereree. O. K. Well, the record will show that. 

Q. Mr. Harlan, just 1 or 2 questions. As a matter of fact, the public hear- 
ings of the State Crime Commission on Staten Island closed on September 26; 
is that right?—A. Well, without looking at the record, if that is a fact—— 

Q. You were there for about a week altogether?—A. A week or 8 days, some- 
thing of that kind. 

Q. And on September 24 the Governor and the attorney general appointed a 
superseding prosecutor ?—A. That is right. 

Q. And it was around that time that the State Crime Commission closed its 
public hearings on Staten Island?—A. That is right. 

Mr. Hertanps. No further questions. 

Mr. McGratH. No questions. 

Mr. McCarrHy. No questions. 

The Rererer. Good day, Mr. Harlan. 

The Witness. Good day. 

The Rereree. Glad to have met you. 


Josera Karrz, having been previously sworn, resumed the stand and testified 
further, as follows: 


Redirect Examination by Mr. Heritanps (continued) : 

Q. Mr. Kaitz, I believe the last time you were here we got into the record 
your background of prior public offices?—A. Yes. 

The Rererer. Yes, we did that. 

Q. Now, Mr. Kaitz, I want you to come directly to the situation on the morn- 
ing of September 19, 1951, the episode described by Mr. Harlan with reference 
to Mrs. Wentworth in the witness room. 

Mr. McCarruy. I object. 

The ReFeree. You are objecting to this? 

Mr. McCartny. Yes, I do, sir. 

The Rererer. Overruled. 


Senator Werker. May I conclude with one question ? 
Senator JENNER. We have a question pending. 
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The CHarrmMAn. Let him find this section. 

Mr. Meruresse.. Here at page 705 Mr. Harlan was asked a pre- 
liminary question : 

Have you ever found out the name of any other person, since you have been. 
in your capacity as counsel for the State crime commission, who said they 
ever saw Methfessel in the D’Alessio household? 

A. I think not. 


Q. Is there any doubt about that, sir? 
A. No, I think not. 


Next question: 

Q. You had a great deal to do, Mr. Harlan, with making the policy of the 
State crime commission in its investigations, didn’t you? 

A. I think so. 

Q. What? 

A. I did. 

Q. And the policy in the State crime commission, as in other investigations, is 
made in executive sessions between counsel such as yourself, and the members 
of the commission? 

A. Right. 

Senator WeLkKer. You are reading from what page? 

Mr. Meruresse.. That is page 705. 

Somewhere in here—and it must be close—should be the answer 
to that question. 

The CHatrrman. Gentlemen—— 

Mr. Meturessex. Oh, here it is. 

The CHarrman. Gentlemen, the only thing to do is to make that 
whole thing a part of the record. 

Senator Watkins. I do not think that that document should be 
made a part of the record until we know what is in it. 

Senator Danie_. Mr. Chairman, can we not file it first with the 
papers and check it and see whether it should be made a part of the 
record ¢ 

The CuHarrman. It can be filed. That is all right. 

Senator Werker. May I suggest, Mr. Chairman, that not only 
this portion but the whole portion be brought in ? 

The CHarrman. You mean the part that he said he did not have 
available ? 

Senator Werbxker. That is right. I think it would be eminently 
unfair to the nominee to have just this section. 

The CHarrmMan. Will you have it photostated and return it to the 
committee / 

Mr. MeriuresseL. You mean the referee’s report ? 

Senator Weiker. No. As I understand it, most of this is ercss- 
examination of Judge Harlan, is it not ? 

Mr. Meruressex. This is Judge Harlan’s testimony. 

Senator WeLker. Well, it is cross-examination, is it not? 

Mr. Metruressen. No. I think it starts with his direct, doesn’t it? 

Senator WELKER. Maybe it does. 

Mr. Mernuressen. Yes. His direct starts here and completes with 
the cross here. And the referee’s report is actually the most illuminat- 
ing thing. because he, after all, was a nonpartisan judge of many. 
many years experience, a retired judge, and his comment on the whole 
situation—well, I don’t believe he commented too much on Mr. Har- 
lan. But he did on Mrs. Wentworth. 

Senator WELKER. May I conclude by one question ? 
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The Cuairman. All right. One more question. 

Senator WELKER. Mr. Witness 

Senator Easrinanp. You thought it was a trick of the Dewey 
machine ¢ 

Mr. MernresseL. Yes, definitely. 

Senator Warkrins. Is that going in the record? 

Senator EastLanpb. That isa : question ; ; yes. 

Senator Warkins. I could hardly hear it. And I wondered—— 

Senator Eastianp. I said, you think it was a trick of the Dewey 
machine to purge you; is that correct ? 

Mr. MerrresseL. Definitely. 

Senator Wevker. That was along my line. 

Your main objection to Justice Harlan’s confirmation for clearance 
of this committee is based upon the fact that he had a very important 
part in a prior election campaign to destroy you as district attorney 
in the county or in the district you represented ? 

Mr. Mernresset. And a little worse than that—my reputation. 

Senator WELKER. Your reputation. 

Mr. Meruressev. I don’t mind losing an election. After all, if you 
live by the sword, you die by the sword, and everybody can expect that 
in politics. But I don’t like to die in the midst of what looks like a 
frameup. 

Senator WeLKER. You feel that the justice, then, was a party tort- 
feasor in this frameup against you? 

Mr. Mrtresset. Let me ask you this- 

Senator Keravuver. Mr. Chairman, we cannot hear down here. 

Mr. Mernresset. The frameup was worked by Mr. Harlan’s sub- 
ordinates, and some outsiders. I can’t say, and I ‘don’t think I should 
even attempt to—I don’t think it would be right because I don’t think 
Mr. Harlan would have taken part in the fr ameup—but I do think 
that since it was going on under his charge, there is a certain respon- 
sibility which must attach itself to Mr. Harlan for having permitted 
it to happen. On the very day of the hearing, their chief investigator 
bronght Mrs. Wentworth to the door of the courtroom when I was 
testifving, and asked her who I was, and she couldn't say, and he put 
his arm around her and said, “Well, that is Methfessel, the district 
attorney.” 

There were two witnesses who overheard that. Unfortunately one 
is dead now, but one still remains. And I think Mr. Harlan must 
assume some responsibilty for what the people under him did. 

The Cuatrman. One question. Did Mrs, Wentworth live on Staten 
Island ¢ 

Mr. MeruresseL. Yes, sir. 

The Cratrman. Did she have any reason for testifying against you, 
any cause ¢ 

Mr. Mernressex. I believe that about a year before she had gone 
to the magistrate’s court—I only heard this after the thing had hap- 
pened, not after this investigation, but after she had been to the 
magistrate’s court—-and there wanted to lodge a complaint against 
her son for disorderly conduct on the ground that he was associating 
with these bookmakers. She lived right near these people. I didn’t 
know these men. And the magistrate did not want to be bothered 
with it. He assumed quite correctly that she was a crackpot, and 
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I think he pushed her off on one of my assistants, and some time 
after that I heard about it in passing, and that was all. 

The Cuamman. How old was the boy ? 

Mr. Merurrssex. The boy. then would have been probably 16 or so. 
He went into the service subsequently. 

Senator McCiLetian. Mr. Chairman. 

The CHarrMan. Senator McClellan. 

Senator McCie.tian. I may have misunderstood the witness. Do 
T understand now that you absolve Judge Harlan from all connection 
with any frameup against you? Is that what you have just said? 

Mr. Meruresse., No. I said he must be held responsible for what 
his subordinates did. He was their head man. 

Senator McCLetian. Is that your only charge, now, against him, 
that we should hold him responsible for what his subordinates did? 

Mr. MeruresseE.. Oh, no, sir. 

Senator McCie tian. Did you not say just a moment ago that you 
do not believe he would have participated in it had he known it? 

Mr. Meruressex. I said that, but IL said something else, too. I said 
that he opposed my right to defend myself by cross-examining this 
woman, that he opposed my right to defend myself by calling wit- 
nesses. He kept this thing to himself from May until September and 
gav e—they could have called me over and put me under oath, and they 
could have asked me about it, as they did, and then they could have 
said, “Well, we have a witness who says you were there.” And I 
could have turned to them and said, “All right. I will bring a dozen 
witnesses. Let us check. Let us see what kind of woman she is. I 
can prove I wasn’t there.” 

But they gave me no such opportunity. - 

Senator McCre.tan. Let me understand you, now. As to the 
frameup against you, you do not think he participated in it, and you 
do not think he would have participated in it knowingly; is that 
what you said a niinute ago? 

Mr. Meruresse.. That is a correct statement. 

Senator McCretian. But after the frameup had been arranged 
and in the process of carrying it into execution, you think he failed 
in his.responsibility to give you a fair opportunity to defend your- 
self; is that correct? 

Mr. Merturesseu. That is correct. 

Senator McC.Le.tian. That is the whole impact of your testimony, 
is it? 

Mr. Meruressex. That is an approximately correct statement; yes. 

Senator McCrieitian. All right, Mr. Chairman. 

Senator Eastianp. All right. Now, as I understood it, the date for 
the hearing was set in September for political purposes; is that your 
contention ? 

Mr. Meruressen. Yes, sir. 

Senator Easrnanp. Allright. Whoset that hearing? Judge Har- 
lan or his assistant ? 

Mr. Meruresset. Judge Harlan and Judge Proskauer, together. 

Senator Jenner. Judge Proskauer was the chairman of the com- 
mission ? 

Mr. Meruressen. That is right. 

Senator Dirksen. Mr. Chairman, I have a question. 








‘ NOMINATION OF JOHN MARSHALL HARLAN 25 


The Cuarman. Yes. You have been trying to get in for some 
time. 

Senator Dirksen. Yes. 

Mr. Methfessel, how long have you practiced law in New York? 

Mr. Mernresset. Twenty-three years. 

Senator Dixsen. Is this your first contact with Judge Harlan, 
this case / 

Mr. MeruresseL. This was; yes. 

Senator Dirksen. Have you ever practiced in his court ? 

Mr. -MeriresseLn. No. I think he has only been a circuit court 
judge for a matter of a year of two, and I have been in Florida most 
of that time. 

Senator Dirksen. So you have had no other contact with him ex- 
cept in the instant proceeding that you are referring to now 4 

Mr. Mernressen. That is right. 

Senator Dirksen. You have some notion, I presume, of the legal 
competence and capacity of Judge Harlan, have you? 

Mr. Meruresset. None except that he stated that he was the senior 
member of the firm of Root, Ballantine, Harlan and some other people, 
which is now the firm of Dewey, Ballantine, Harlan, and some other 
people 

Senator Dirksen. Are you a member of the city bar of New York? 

Mr. Meruresset. I am a member of the Richmond County Bar As- 
sociation. 

Senator Dirksen. Yes. Are you a member of the New York State 
Bar ¢ 

Mr. Meruresset. We don’t have one, sir. At least, I don’t think 
they do. 

Senator Dirksen. Oh, there isa New York State Bar. 

Mr. Cotirs. Surely. There is a representative here from them to- 
day. 

Mr. Meruresset. No, 1 am not a member of the State bar. 

Senator Dirksen. You are not a member of the State bar ? 

Mr. Meruresseu. No, sir. 

Senator Dirksen. By reputation, do you have some idea about his 
legal capacity and competence ¢ 

Mr. Mernresset. Frankly, I had never heard of him until I met 
him for the first time in the State crime commission’s office. 

Senator Dirksen. Your entire testimony here deals with the ju- 
dicial temperament and partiality or impartiality, or bias and nonbias ? 

Mr. Mernuresset. Plus his attitude on cross-examination, on the 
right to defend myself; yes, sir. 

Senator Dirksen. In the instant case? 

Mr. Mernresse.. Yes, sir, as demonstrated in that case. I assume 
that that is his attitude generally, but I don’t know. 

Senator Dirksen. You have nothing, however, to say to the com- 
mittee with respect to his legal capacity and legal ability ¢ 

Mr. Meruresset. I don’t know the first thing about it. 

Senator Dirksen. Or his competence ? 

Mr. Meruressen. No, sir. 

The Cuatrman. Are there any other questions? 


Senator Keravver. Mr. Chairman, may I ask just one question ? 
The Cuarrman. Yes. 
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Senator Krerauver. Do you question Judge Harlan’s integrity as 
a man ? 

Mr. MeturesseL. No; no, definitely not. It is a question of tem- 
perament and fitness on that basis. 

The CHarrmMan. For the benefit of Senator Kefauver, earlier in 
giving his testimony, his testimony did not go to the personal integrity 
of the nominee. 

Senator Keravver. That is all, Mr. Chairman. 

The CHatrman. Are there other questions / 

Senator DanteL. Mr. Chairman. 

The Cuamrman. Senator Daniel. 

Senator Dantet. Do you have a copy of the New York State Crime 
Commission’s hearings to which you have referred ? 

Mr. Meruressen. This testimony was taken in my disciplinary pro- 
ceedings before the official referee. 

Senator Danrex. Yes. I am asking you now about the New York 
Crime Commission hearings at which you said you were denied 
the right to cross-examine or to offer witnesses. 

Mr. MeruresseL. No. We never got that testimony. It was, 
however, a large part of it, at least, was introduced in the discipli- 
nary proc eeding x, and it is part of a very, very voluminous record which 
included many days of grand-jury testimony as well as everything 
else. That was all put in the record. 

Senator Dante. But did this hearing in your county go into other 
things as far as crime or anything else besides your conduct ? 

Mr. Meruresset. Well 

Senator Dantex. Did it go into law enforcement in general in your 
county 4 

Mr. MeruresseL. I suppose they might call it that. Actually, it 
went into the activities of this one family, but that is about all. 

The Cuamrman. You mean by that, this family of this bookmaker ? 

Mr. Meruressen. Yes. There were other bookmakers—that is, 
known bookmakers—and I think I had given them their names in 
the private hearings. But they didn’t go into that. And one other 
thing. They had two of these people on the witness stand at these 
public hearings very shortly after Mrs. Wentworth and I testified, 
and they did not ask those ‘people, who were in the best position to 
know, whether I had ever been in their house. 

Senator DanieL. Do you have a copy of the referee’s report in your 
disciplinary action with you? 

Mr. Merurrsse.. I don’t sir, no. 

Senator Dantet. Can you furnish this committee with a copy? 

The Cuatrman. I arranged for that. There is only one copy, he 

says, extant, and he has agreed to send it to us and let us have it 
photostated and return the original copy. 

Senator JoHNsTon. Did anyone ask you about being in the house ? 

Mr. MerurrsseL. No. No one except Mr. Harlan was permitted 
to ask questions; no outside attorney; no cross-examination. They 
said, “This is not a trial; this is merely a hearing for the purpose 
of developing things.” But nobody attempted to develop a fair pic- 
ture of anything. "They were there to put on a show, and they did. 

Senator DanteL, Was it a public hearing? 

Mr. Meruressen. Oh, very. 
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Senator Dantet. Have you ever been called into executive session 
by this group? 

Mr. MeruresseL. Twice. 

Senator Dante. Twice? 

Mr. Meruresse.. The first time I was not put under oath. As I] 
recall it, I was called up there and talked to Mr. Harlan and Mr. 
Hobbs who, incidentally, was the assistant, who, by the testimony, 
took 2 Democratic yearbook and opened it to the page where my 
iitebe was. They say they covered the name and title with a piece 
of paper, and pointed to it and said, “Is that the man?” And she 
said, “Yes.” And he said, “Well, that is Methfessel.” ‘That was part 
of the testimony before the official referee. 

Senator DaNie.. You were called at two executive sessions of the 
crime commission ? 

Mr. Meruressen. Yes, sir. 

Senator Danie... Before the public session / 

Mr. MeruHresseL. Yes. 

Senator Danret. And were you asked about these matters there? 

Mr. Meriiresse.. I was asked—yes, I was asked if I had ever been 
in d’Alessio’s house, or questions of that sort, and if I had ever been 
to their place up in the country, and I was able to answer both of 
them “No.” 

Senator DanieL. You answered “No” ¢ 

Senator Dirksen. Mr. Chairman, one other question. 

The Cuamman. One more question. <All right. 

Senator Dirksen. Mr. Methfessel, I gather again from your testi- 
mony that there was an effort on the part of the State of New York 
to purge you; is that correct ¢ 

Mr. Merrressen. It certainly looked like it. 

Senator Dirksen. Well, now, there must be some reason for purging 
a district attorney. That is not one of the things that comes out 
of a clear sky or based on mere personal feeling. What would you 
say was the reason’ If it is alleged that the district wanted to purge 
you, why would they want to purge you? 

Mr. Merurrsset. I don’t think Governor Dewey knew me from a 
hole in the ground. But it goes back, if I may tell how it started— 
it goes bae k to the very last words that Senator Kefauver uttered over 
the television on the very last day of his hearings, and in the very 
last sentence he said, “I am sorry we were not able to go into Staten 
Island, where I am told”—and nobody apparently heard that, exe ept 
a few— Pig giro are bad.” 

Now, as I understand it, this boy that I had beaten for district 
attorney, and his assistant, Dan Cohen, who is now first assistant 
district attorney on Staten Island, by virtue of my having lost the 
election, and for whom Mrs. Wentworth worked and who had a 
Mrs. Wentworth’s attorney on many occ asions, went up, and as I get 
it, they had been complaining in a general way that my administration 
wasn’t right ; this wasn’t right ; that wasn’t right. 

Now, Johnson had been acting district attorney from August to 
December and had not done any better than anyone else. Then, i in 
addition to that, one of these people apparently had gotten out of 
gambling, and tried in a sense to get into legitimate business. The 
legitimate business people resented it. Anyway, they started a bill- 
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board company, and a billboard war started, and one of the officials 
of the other billboard company sent off general letters. The Poster 
Co., which one of the d’Alessios had a piece of, started a libel suit, 
and while that was pending, I have forgotten who it was, I think the 
other two partners in the Poster Co. came to me with a complaint 
of criminal libel against Cosgrove, who was the attorney for the 
“Old Established,” and he, incidentally, is second district attorney 
right now. 

‘But I think that those two groups had gone perhaps first to Sena- 
tor Kefauver—I don’t know—but those he: arings having ended with- 
out any great excitement as far as Staten Island was concerned and 
the crime commission having been ~~ they then went, I be- 
lieve, to the crime commission, and I think that is what caused the 
thing to center on Richmond County in their very opening hearings. 

Senator Dirksen. But, Mr. Methfessel, you still have given no 
persuasive reason, certainly, why any State administration should 
bother to purge a district attor ney. 

Mr. Meruresse.. I haven’t the vaguest idea, Sen: ator, of how 
Governor Dewey’s mind worked, beyond what I have seen in the case 
of Arthur Wicks, a Republican leader in Richmond County, and 
various other people. I can’t answer you as to what motivated 
them to come to idan County at that time and try to get rid 
of a Democratic district attorney. Of course, it may be the fact 
that we had had a Democratic district attorney for 40 years, and they 
wanted to get a Republican in. 

Senator Wrixer. Four, did you say, or forty ? 

Mr. Meruresseu. Forty. 

Senator Butter. Mr. Chairman—have you finished, Senator? 

Senator Dirksen. Yes. 

Senator Butter. May I ask whether there were any Republicans 
involved in the same matter that you were involved in? 

Mr. Meruresseu. In the crime commission investigation ? 

Senator Butter. Yes. 

Mr. METHFESSEL. Yes. 

Senator Butter. What happened to them ? 

Mr. MerruressEL. Well, after a great period of time, the Republican 
county chairman was indicted by the extraordinary grand jury and 
had a stroke and had a second stroke, and died. 

Senator Butter. He was never brought to trial? 

Mr. Meruresset. No, sir. Indicted with him was the Secretary of 
the Republican executive committee, who was the only Republican 
assistant that I had retained in the office, and he was charged with 
soliciting campaign funds from public officeholders for the guberna- 
torial campaign. 

Senator Burrter. Now, answer me this question: You made the 
statement earlier that Judge Harlan as the attorney for the crime 
commission was under a duty to bring out all of the evidence in 
connection with you, both good and bad. Now, what is your authority 
for that statment ? 

Mr. Mernressev. I didn’t make that statement, sir. 

Senator Butter. I thought I heard you say that. 

Mr. MeruresseL. I said ‘the prosecutor in a disciplinary proceeding 

was. But I will say this, that the State crime commission, as a quasi- 
judicial commission, should cert tainly have displayed some degree 
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of even elemental fair play and justice to a public official who was 
being smeared under their auspices. 

I think that anyone is entitled to some measure of defense in that 
situation. 

_ Senator Warkrns. Well, this crime commission was not organized 
just to get you, to try to investigate your situation? 

Mr. MeruresseL. Oh,no. They went after bigger and better things 
from there. ’ 

Senator Warxins. And they had numerous investigations, did they 
not ? 

Mr. Mernresseu. I believe so; yes. 

Senator Watkins. And this was only a part of their work, this 
matter of investigating your work ? 

Mr. Meruresse.. Yes. But this was the first part, and of course, 
it occurred 

Senator Warxkrns. Was it the very first case? 

Mr. Meruresse.. Six weeks before the election; yes. It was their 
first case; yes, sir. 

Senator Warkrys. It was their first investigative case ? 

Mr. Meruressen. Yes. 

Senator Warkrins. And they investigated other public officials, did 
they not? 

Mr. Meruressen. Oh, yes. 

Senator Warkins. And as you stated, two of them were Republicans 
at least and were indicted later on? 

Mr. Meruresseu. Yes. 

The CHarrmMan. One question in there. This disclosure of Mrs. 
Wentworth, that was the first knowledge you or anybody else had 
of this charge; is that right/ 

Mr. Meruresse.. That is correct, sir. 

The CHarrMan. You say that occurred 6 weeks before the election ? 

Mr. Meruressen. Yes, sir. 

The CuatrmMan. Was that after what we would say in West Vir- 
ginia, after the tickets had been made up and the nominees were all 
on the tickets for the various public offices? 

Mr. MeruresseL. Yes. That was following the primary. 

The Cuarrman. Following the primary election, and 6 weeks prior 
to the general election ? 

Mr. Meruressen. Yes, sir. 

The CHatrmMan. All right. 

Now, are there any further questions from anybody on the com- 
mittee ? 

(No response.) 

The Cnatrman. All right. If there are no further questions and 
the witness has nothing further, he will be excused. Thank you. 

Mr. MeruresseEu. I don’t need to sit around, do I? 

The CuatrmMan. No. But if you will let the clerk have that docu- 
ment, we will return it to you, and if we could get a copy of the record 
right away so that we could have a photostat of it, it will be im- 
mediately returned. 

Mr. MeruressE.. I will have to get it back. Iam afraid to face this 
boy unless I produce it. He loaned it to me to appear before the 
hearing board. 
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The CuHatrman. Yes. You give us your name and address and it 
will be sent back by registered mail just as soon as we have it photo- 
stated. 

Mr. Meruressex. All right. 

The CHarrMAN. The next witness, Mrs. Louise Parent, of Herndon, 
Va. 

Mr. Davis. Mr. Chairman, Mrs. Parent has stated that she will 
not appear today, but she has submitted a statement. 

The Cuarrman. All right. The statement will go in the record in 
lieu of her testimony. 

(The statement referred to is as follows:) 

John Harlan does not have the proper qualifications for the Supreme Court. 
He has had no judicial experience except for 6 to 8 months when he was ap- 
pointed by Eisenhower to the Federal bench. He has no national reputation 
nor distinction. Moreover, being the grandson of Justice Harlan who dis- 
sented in the “separate but equal” case, by tradition and up-bringing, he is very 
probably prejudiced. 

He is a Rhodes scholar which is an argument against his appointment, for 
so many Rhodes scholars are pushing world government, and many are left- 
wingers. He is not only a member of the Atlantic Union Committee, but has 
been on its national advisory council since 1952. This group advocates that the 
United States join a common government with other nations, thus surrendering 
our sovereignty. How can this man take an oath to uphold our Constitution 
when he is already on record against it? According to Human Events ( De- 
cember 8, 1954), Eisenhower has admitted in his book Crusade in Europe that 
he wanted world government, that he sent greetings to an Atlantic Union meet- 
ing stating that his interest was “official as well as personal.” The conclusion 
is that he would appoint a man of similar beliefs, who would carry out his 


wishes concerning world government, rather than uphold our American tradi- 
tions. 


We know, too, that Eisenhower’s other appointee was a very poor choice. 
At a time when the Supreme Court contains only men of mediocre ability, it 
is time we were appointing only authorities on the Constitution to a position 
that has such far-reaching results. If we wish to preserve our American herit- 
age as written into the Constitution by the Founding Fathers, only persons who 
are pro-American should be appointed to the Supreme Court. I do not think 
that John Marshall Harlan is the proper person. 

Senator Eastitanp. Mr. Chairman, let us take the judge next. 

The CuHarrman. I would like to get through with some of these 
other witnesses first so that the judge can be fully apprised. 

Senator Easttanp. No. I mean Judge Proskauer. He is to testify 
on this same subject. 

Senator Dante. I believe he came as a witness for the New York 
County Bar Association; did he not ? 

The Cuarman. Is that right? 

Judge Proskaver. Mr. Chairman, I came down here to speak for 
the New York County Lawyers Association. 

The CHairMan. You were referee in this case? 

Judge Proskauer. I was chairman of the crime commission. I did 
not come down here to speak about Mr. Methfessel’s testimony, though, 
but I am perfectly ready to do it. I was the chairman of that com- 
mission. That is a coincidence. 

Senator Warkrns. I think we ought to hear from him. 

The Cuarrman. All right. I think it would be advisable to hear 
from him right now. 

Judge Proskauer. I am ready to go. 

The CuarrMan. All right, Judge. Come on around. 

Hold up your right hand, please. 
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Do you swear that the evidence you will give in this hearing will be 
the truth, the whole truth, and nothing but the tr uth, so help you God? 

Judge Proskauer. I do. 

The Cuairman. All right. Be seated, please. 

State for the benefit of the record your name, address, and 
occupation, 


TESTIMONY OF JUDGE JOSEPH M. PROSKAUER, NEW YORK, N. Y. 


Judge Proskauer. Joseph M. Proskauer, 205 West 57th Street, 
New York City, attorney at law. 

The Cuarrman. You are a member of the New York City Bar 
Association: is that right? 

Judge Proskauer. Lam. But Iam not speaking for them here. I 
am speaking for the other association, the New York County Lawyers 
Association. 

The Cuarrman. Yes. I understand you have two different groups 
up there. 

Senator Easttanp. What school did you finish ? 

Judge Proskaver. Columbia Law School and Columbia College, 
and I hold honorary degrees from Columbia and Dartmouth. 

Senator Dirksen. Judge Proskauer, you refer to that as the New 
York County Lawyers Association 

Judge Proskauer. That is right. 

Senator Dirksen. Would that be identical with the New York 
County Bar Association 4 

Judge Proskauer. No. They are different associations. 

Senator Dirksen. There is, then, a county bar? 

Judge Proskauer. Yes, sir. I have been president of one and vice 
president of the other. 

Senator Dirksen. Oh. So they are separate organizations? 

Judge ProskKaveR. They are separate organizations, but they are 
very triendly. 

Senator Dirksen. What is the difference between the two in 
objective 

Judge Proskauer. The difference is that in the old days the Associa- 
tion of the Bar was a certain eclectic organization; it had an admis- 
sions committee and all that. The New York County Lawyers 
Association was organized many years ago as a grassroots organiza- 
tion where all lawyers, both high and local, should join, and they 
now number over 7,000 members, the largest local bar association in 
the country. I have been its president, on its judici lary committee 
for many, many years, and | have never known such enthusiastic 
unanimity for any nomination as exists there for Judge Harlan. 

Now, Mr. Chairman, may I go into my other appearance with 
reference to this case ? 

The CHarrMan. I was getting ready to ask you 2 or 3 questions. 

Judge ProsKAvER. Yes, sir. 

The Ciaran. You also have a New Y ork City Bar Association ; 
do you not? 

Judge Proskauer. Association of the Bar of the City of New York: 
yes, sir. ; 

The Cuarrman. That would cover several counties, however ’ 

Judge Proskauer. Yes. 








32 NOMINATION OF JOHN MARSHALL HARLAN 


The Caarrman. And 4 or 5 Congressional Districts, I suppose? 

Judge PRroskaver. Yes. I don’t know how much about Congres- 
sional Districts, Mr. Chairman, but 

The Cuairman. Now, how long have you been a member of the bar 
of the State of New York? 

Judge Proskauer. In 1899 I was admitted, and I am now 77 years 
of age. 

The CHatmrman. Are you connected with any law firm in New 
York City ? 

Judge Proskauer. Yes, sir. My firm is Proskauer, Rose, Goetz 
& Mendelsohn. 

The Cuarrman. You have what official position in New York? 

Judge ProsKAveER. I have been a justice of the supreme court under 
the appointment of Alfred E. Smith. I was elected to the supreme 
court, under nomination of the Democratic Party. I was elected as 
a Democrat. I have been chairman of this crime commission; I have 
been a member under Mayor LaGuardia’s appointment of a commis- 
sion to revise the charter of the city of New York. 

I have been the head of the Jewish Charities in New York, and 
of the American Jewish Committee; I was a consultant to the Amer- 
ican delegation at the San Francisco Conference, and I think that will 
sufficiently indicate, Mr. Chairman, that I, too, have not been idle. 

Senator Werker. Mr. Chairman, this San Francisco Conference, 
what was that? 

Judge Proskaver. That was the conference that drew the United 
Nations Charter. 

Senator WELKER. The United Nations. You were a what? 

Judge Proskauer. There was a group organized of representatives 
from the A. F. of L. and the CIO and the farmers and all the sec- 
tarian organizations. It had, as I remember it, about 42 members. 

Senator WeLkKer. And you represented who at the United Nations? 

Judge Proskauer. I represented the American Jewish Committee 
on that group. 

Senator WeLKxer. They did not have anybody from Payette, Idaho, 
represented at the United Nations Conference? 

Judge PRosKavER. I beg your pardon? 

Senator WeLkeRr. I was off the record speaking to Senator Dirksen. 

Judge Proskauer. I would like to hear what you said off the record. 

Senator Wetxer. All right. I said that they did not have any- 
body from Payette, Idaho, represented at the United Nations Con- 
ference. 

The Cuatrman. Now, if you have any statement to make, I think 
we would rather hear first ‘from you your knowledge of this crime 
commission thing about which the preceeding witness testified. 

Judge ProsKavErR. Yes. 

Mr. Chairman, I wish first to direct my remarks to any suggestion 
of any political objective 1 in the choice of this date. This commission 
consisted of four operating members. I was the chairman. I have 
told you my political background, though at times I have been known 
to vote the Republican tic ket. The other members of the commission 
were Lithgow Osborne, who was an Ambassador under the appoint- 
ment of President Roosevelt, I think; Commissioner Edward Mul- 
rooney, who was a Democrat and the greatest police head we have 
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ever had in New York City; and the other member was Ignatius 
Wilkinson, who was the dean of the Fordham Law School, and had 
been corporation counsel of the city of New York. 

As far as I know, there was not a member of that committee that 
had ever had any official connection with the Republican organization. 

Our mandate from the governor was primarily to investigate the 
relationship between organized crime and units of government. And 
as Mr. Methfessel has told you, we took our first cue in that investiga- 
tion from Senator Kefauver’s closing statement, that there was a ter- 
rible situation on Staten Island. I am paraphrasing, and not quoting 
him exactly. 

I ought to say, to clear up what one of the Senators asked, that we 
made investigations in typical counties. We started with Richmond 
County, which was a city county. It is part of the city of New York. 

The Cuatrman. In other words, what we would call a spot check? 

Judge Proskauer. A spot check. 

We then went to the city of Ogdensburg, on the extreme western 
end of the State, and then we went into the city of Hudson, on the 
extreme eastern end of the State. To dispel any idea of partisanship, 
in addition to the constitution of this committee, in Ogdensburg sev- 
eral Republicans were indicted as a result of our endeav ors, according 
to my recollection. 

The Republican county chairman of Columbia County, in Hudson, 
was called before us and pleaded the fifth amendment, and we did a 
thorough housecleaning job there which involved Republicans as well 
as Democrats. And when you get to Staten Island, we found the 
amazing situation that Mr. Methfessel, a Democratic district attorney, 
had as his first assistant a man named Spinelli, who was a crony and 
a henchman of a man named Ruppell, who was the chairman of the 
Republican county committee. 

And what we encountered, in summary, gentlemen, was one of these 
ordinary bipartisan deals which exist in some small communities and 
which, according to the result of our investigations, covered a situa- 
tion that was exactly as Senator Kefauver had foreseen it. 

I would like to give you a chronological account, then, of this pic- 
ture. Immediately upon our appointment, and I would like to in- 
terpolate that each of us worked without compensation for 2 years, 
and that John Harlan, one of the busiest lawyers in New Y ork, gave 
his services without ¢ ompe nsation as a public servant. 

And if I may be permitted an opinion, Mr. Chairman, it was one of 
the greatest contributions to the public service I have ever known. 

The first thing we did was, Mr. Harlan and I hopped a train and 

‘ame down here and talked to Senator Kefauver, who, as you all 
KtioW: is a helpful man, and he helped us. He referred us to one of 
his assistants who lives in Chevy Chase, and Harlan and I hopped a 
taxi and we went out and got this young man and brought him over 
to New York on a per diem, so that he would tie in our investigation 
with the preliminary investigation that had been made by Senator 
Kefauver’s committee. 

Now, we had very stringent rules for our commission. We differed 
somewhat from Senator Kefauver’s rules. We permitted no tele- 
vision or photographing or anything of that sort. We had a provi- 
sion that every witness was entitled to counsel who could advise with 
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him, and we had a provision that any witness, any person who deemed 
himself harmed by testimony, could apply for a right to be heard, 
and as I shall show you, that was given to Methfessel. 

One of the first things, then, we did was to send for Mr. Methfessel. 
Now, he told you a little bit about this d’Alessio family, the “D” 
brothers, we called them colloquially. They ran a gambling empire 
on Staten Island when this man was district attorney. Iam going to 
read you a few words of the testimony he gave—not testimony, but 
the answers he gave when he told you that we considerately sent for 
him and asked him as lawyers talking to another lawyer to tell us 
about Staten Island: 

“When you saw gamblers,” I said to him, “you mean the higher-ups 
in the gambling business, not the little fellows, like the ones that were 
prosecuted ? They were the higher-ups ?” 

“Mr. Meruressen. That is so.” 

“That was your state of mind then?” 

“Yes.” 

“Well, I would say”—I am quoting him again—“that the reputa- 
tion of John d’Alessio, wens d’Alessio and Alexander d’Alessio was 
that they were gamblers. I don’t know about Mike. He may have 
had some connection with it.’ 

Now, gamblers? When we finished this investigation, the grand 
jury found indictments that included 15 gamblers, 8 police officers ; 
the 15 bookmakers pleaded guilty; 4 of the police officers ple: uded 
guilty. The 3 d’Alessio brothers were also indicted on the basis of 
testimony we later took for violating the tax laws, and the Government 
of the United States recovered from them $442,000 for income-tax 
violations, and the State of New York recovered from them $91,000. 

That is what was existing in Staten Island when Methfessel was 
district attorney. Their re put: ition was so bad that he testified that 
once he was riding up in Pennsylvania where they had a huge hunting 
estate, and he was going up to call on them when he suddenly said, 
“Well, their reputation is so bad, maybe it wouldn’t be a good thing 
for me to do it,” and he turned around and he came back. And I 
asked him as one lawyer to another: 

“Methfessel, if you felt that they were such terrible people”—and 
his feeling was right, as the issue shows— “why didn’t you do some- 
thing about it? W hy did you let the situation that Senator Kefauver 
originally diagnosed fester into one of the greatest gambling con- 
spiracies /’”—and a typical relationship between or ewanized crime and 
units of government, Mr. Chairman, just what we were told to in- 
vestigate. 

And the only defense he could ever give me was that a district 
attorney was not supposed to investigate; he was only supposed to 
prosecute what the police turned over to him. 

I never heard of anything that seemed more pitiful than that. 
And on the evidence we adduced, including motion pictures of these 
d’Alessio boys cashing these bookmaking tickets right on the open 
streets, we came to the conclusion, not that we had anything corrupt 
against Methfessel directly, but that he had been guilty of the greatest 
neglect of duty, and that his tie-in with Spinelli, ‘this Republic: in that 
was his first assistant, boded no good for the decent citizens of Rich 
mond County. 
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Now I come to this situation of this woman. We had a very expert 
staff. I don’t know whether they made any mistakes with reference 
to this woman or not, but I do know that John Harlan had nothing to 
do with it, and if there is a responsibility there for failing to super- 
vise, Mr. Chairman, it is mine. I wasn’t a dummy chairman. I was 
the active, functioning chairman of that committee, and I didn’t 
have dummy associates. I had three associates who were upstanding, 
decent citizens. 

Now, what did we do when we got this story that this woman iden- 
tified him as a man that had come into one of the gambling houses 
run by these d’Alessios? We called him to the stand, and Mr. Harlan 
asked him—I am testifying from an unrefreshed recollection, but 
I think I am pretty accurate, and I am going to ask Judge Harlan if 
I make a mistake, just raise your hand Judge Harlan asked him 
whether he has ever been in this place. He answered “No.” 

Judge Harlan said, then, in substance, “We expect to call a woman 
as a witness who will say that you were there. Do you wish to change 
your testimony ?” 

He said, no, and he still denied that he was there. 

I hope you have all got clear that the fixing of the date of this thing 
was not done by Judge Harlan. It was done by us, and we had no 
more idea about connecting it with an election than with the state 
of the weather on Mars. 

Immediately after this woman testified, Mr. Methfessel returned 
to our hearing room and he asked leave to be heard, and he was told 
that, of course, we would give him leave to be heard, that our rules 
provided that anybody who felt himself affronted should have the 
right to be heard. He went on the stand and he denied this, and he 
left the stand, and then later in the day there was delivered to me 
as chairman sitting in an open hearing a letter from Mr. Methfessel— 
I am going to send a copy of that letter, Mr. Chairman, with your 
permission: I haven’t got it here—in which he asked us to subpena 
the Governor of the State of New York, the district attorney of 
New York County, the district attorney of Kings County. I think 
this woman’s name—— 

Judge Hartan. She was not mentioned. 

Judge Proskaver. No. And I am not sure. Judge Harlan cor- 
rects me. This woman’s name was not in it. 

He wanted me to call all these people and let him cross-examine 
them. 

Well, I need hardly “ to you gentlemen what as the chairman of a 
responsible commission I did with that letter. I ordered it placed in 
the files on the record of our committee, and denied the application. 

Then occurred the thing which in my 71 years, or 77 years, in 
over 50 years, I considered the most outrageous thing I ever knew of 
a lawyer to do. This man was under instructions from his superior, 
the Governor, to cooperate with our commission, without a word to 
us, and at a time when the magistrates courts on Staten Island were 
closed, he instructed a police officer, against, I believe, the sworn 
testimony of one of his assistants that he advised him against it—I 
am not sure of that, but I think so—he had this officer bring this 
woman in. 

She was a housewife. She had children. And in the late after- 
noon he begins to question her against the protest of a physician 
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who was called in and who said that she was not in a physical condi- 
tion to testify. He denied her access to her lawyer, and he in- 
carcerated her without a warrant in a matter that involved an issue 
of perjury between himself and her, and it wasn’t necessarily per- 
jury, because this woman might have been mistaken if she wasn’t 
telling the truth. Luckily, she had to be taken over to Manhattan 
because there was no jail in Staten Island to take care of a woman, 
and we got word that our witness had been picked up in this fashion 
by this man Methfessel, incarcerated, and under circumstances which 
made it impossible to arraign her before a magistrate. 

Now, the Governor had created a special extraordinary term of 
the supreme court to handle crime commission affairs, and the pre- 
siding justice was Mr. Justice Benvenga, a very good Democrat, and 
when we found this out, Judge Harlan spoke to me on the telephone 
and I said, “This is an outrage. Will you appear and have her 
arraigned before Judge Benvenga?” 

Mr. Harlan did that, and Judge Benvenga released her, paroled her 
in the custody of Mr. Harlan, and when subsequently he was super- 
seded and the whole matter was spread out before the grand jury, 
the grand jury refused to indict this woman, but filed a presentment 
charging Methfessel with unprofessional conduct. 

Now, I am going to hand you, Mr. Chairman, or to the reporter, 
our request to ~the Governor which contains details of this, for the 
supersession of this man under the Governor’s constitutional power to 
do it, to add that in some way there must have been a leak that we 
were going to make this request, because belatedly and after he had 
ordered this woman's arrest, he realized what an impropriety it was 
he was engaged in, and he then, after he had incarcerated this woman, 
asked the Governor to supersede him. And the Governor did super- 
sede him in a memorandum in which he said: 

On the basis of the facts before me, it is clear that the conduct of the district 
attorney in using the power of his office to direct the arrest and questioning of a 
person who testified against him personally was a gross abuse of power. The 
use of the office of a district attorney for personal or political purposes is 
intolerable. 

I file that. 

We had nothing to do with the disbarment proceedings against him. 
We had ceased to function. The grand jury recommended these 
proceedings, and the referee found that there was not sufficient proof 
to charge him with unprofessional conduct. 

Senator Wexxer. I did not hear that, Mr. Proskauer 

Judge Proskauer. I say that the referee found in his favor that 
there was not sufficient proof to charge him. But how that affects 
Judge Harlan or me, I don’t know. We didn’t prefer the charges 
against him. The attorney general did under the presentment of the 
grand jury. 

Now, Mr. Chairman, I would like to say in closing on that subject 
that, far from being any blot on the ese utcheon of John Harlan, his 
conduct in this crime commission investigation ought to bring him 
another Croix de Guerre in addition to the two that he has and another 
Legion of Merit. Never can I sufficiently thank him for myself per- 
sonally and for the people of the State of New York for his continued 
and self-sacrificing devotion. 
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I propose, subject to your ruling, Mr. Chairman, then to go to my 
function as a representative of the New York County Lawyers 
Association. 

The Cuarrman. Wait just.a minute, if you do not mind, Judge. 

There are possibly some questions from members of the committee 
before we get into this second phase, because this is a different phase. 
There are two different phases in your testimony. 

Senator Drrxsen. I have one question. 

Senator Kerauver. Mr. Chairman, may I 
Dirksen. 

The Cuatrman. I think Senator Dirksen was first. 

Senator Dirksen. I yield to Senator Kefauver. 

The Cuatrman. Senator Kefauver, then. 

Senator Kerauver. Mr. Chairman and members of the committee, 
since my name has been brought into this matter, I thought that I 
should make an observation. I appreciate the opportunity. 

It is true that Judge Proskauer and Mr. Harlan came down to see 
me—I have forgotten when it was—about the time of the conclusion 
of our Senate crime investigations, and since that time I have known 
Judge Proskauer and seen him many times and have talked with him 
of his associates and gotten to know him quite well. And I just 
wanted to add my word to this man’s substance and, I think, 
integrity. 

He has performed great public service in his capacity. I do not 
think he intended to state it this way. He said that his rules were 
a little different from ours of the crime committee, in that they allowed 
counsel and they allowed people to explain any matter that had been 
brought out against them. I am sure that he did not intend to infer 
that we did not do the same thing. 

Judge Proskaver. Oh, no. 

Senator Keravuver. Of course, that is not true. 

I certainly want to speak very highly of Judge Proskauer as a 
man and of his standing, and certainly I think he is a man of great 
integrity and veracity. 

Senator Kasttanp. Mr. Chairman, I agree with that. I would like 
to ask the Judge a question, and then Senator Johnston. 

The CuairmMan. Senator Dirksen is first. 

Senator Dirksen. I have one question. 

Judge Proskauer, did any grievance committee of any bar associa- 
tion in Staten Island or New York ever take cognizance of this, also? 

Judge Proskauer. No, not so far as I know. The reason for that, 
I take it—I am only testifying to hearsay now—was that it was known 
that the Attorney General had taken the matter before the grand jury 
and they filed this presentment as to disbarment. 

Senator Dirksen. I see. 

So there actually was a request for disbarment ? 

Judge ProskaveEr. By the grand jury in their presentment. 

Senator Dirksen. Yes. 

The Cuarrman. All right. Now Senator Eastland. 

Senator Easrianp. Judge, how long have you known Judge 
Harlan ? 

Judge Proskauer. I first knew Judge Harlan when he was a 
youngster at the bar carrying the bag for Emory Buckner. Perhaps 
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it would be useful if I told you the circumstances under which I got 
to know him. 

I was a close adviser to Governor Smith. We had a terrible 
scandal over in Queens County relating to some sewer frauds that 
involved a Democratic borough president. Al Smith was clean as 
a hound’s tooth on matters of that sort, and he conferred with me as 
to what he ought to do, and I told him, I thought we ought to take 
it out of polities and he ought to appoint an upstanding Republican 
to conduct this prosecution against Connolly—wasn’t it, John ? 

Judge Harian. Yes. 

Judge ProsKAveEr. Connolly. 

Partly on my advice he nominated for that job Emory R. Buckner, 
who was at one time United States attorney, and who except for the 
fact that he was a dyed-in-the-wool Republican, had no defects. 

John Harlan was carrying his bag, and my first acquaintance with 
him was when he was doing that job similar to the one he subsequently 
did for me as chairman of the crime commision. 

The Cuairman. In other words, you mean by that that he was as- 
sisting him ¢ 

Judge Proskaver. Assisting Mr. Buckner. 

Senator Eastitanp. Now, Judge Harlan is an outstanding lawyer, 
is he not 

Judge Proskaver. Tops. 

Senator Easrtanp. Yes. He is a man of very high integrity ? 

Judge Proskaver. Tops. I am going to say a word about that a 
little later. 

Senator Easrnanp. All right, sir. 

I have got to leave, and I just wanted to ask you a few questions. 

You have been intimately associated with him for many years 4 

Judge Proskauer. Oh, yes. 

Senator Easrtanp. I want to ask you this question—— 

The CuarrmMan. Could I interject a question at that point? It will 
be associated. 

Not as a member of a law firm, but as a practicing lawyer at the bar? 

Judge Proskauer. Both. 

The CuarrmMan. Both? Have you been in the same office ? 

Judge Harian. Not in the same office. 

Judge Proskauer. I didn’t get that, sir. 

The CHarrMan. I say, have you been a member of the same law 
firm ¢ 

Judge Proskauer. No. I never got as high as that. 

The CuarrMan. You mean as a practicing lawyer in the bar with 
him ¢ 

Judge Proskauer. That is right. 

The Cuatrman. All right. 

Senator Eastianp, I want to ask you whether or not you know 
Judge Harlan’s views on the United Nations Charter, whether or not 
he takes the position that the United Nations (¢ ‘harter and all treaties 
validating it supersede conflicting provisions of State common laws 
or State statute. And I am quoting from a brief which you filed, sir, 
which you signed with Mr. Alger Hiss 

Senator We.Lker. Mr. Who? 

Senator Easttanp. Mr. Alger Hiss; Mr. Asher Bob Lans, Mr. 
Philip C. Jessup, and Mr. Myers S. McDougal. 
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Let me say there, Mr. McDougal was a schoolmate of mine, and a 
very fine man. hs 

Judge Proskaver. You say I filed such a brief ? 

Senator EastLanp, Well, in the case of Shelly v. Kramer, reported 
at 334 U.S. page 1, a brief filed on behalf of the American Associa- 
tion for the United Nations. 

Now, that is beside the point. I want to ask you if you knew what 
Judge Harlan’s opinions were on that subject. 

Judge Proskauer. No, I do not. 

Senator EastLanp. That was all. 

Judge Proskaver. I do not, nor should I feel free to try to quote 
Judge Harlan’s opinions on a matter which might come before him 
subjudice. I don’t think his opinions, which he might have now, 
would affect his judicial decision. 

Senator Eastianp. That is something for us to decide, Judge. 

Judge Proskauer. Yes. But you asked me my opinion, and I am 
giving it. 

Senator Eastnanp. Yes. That is all, if you knew what his opinion 
Was. 

Judge Proskauer. No; I do not. 

Senator Easttanp. That is all. 

The Crarrman. Are there further questions of anybody on this 

phase / 

Senator WeLker. Yes. 

The Cuairman. All right, Senator Welker. 

Senator Wrixer. I take it, Mr. Witness, that you and your com- 
mission were firmly convinced that the man who was once a district 
attorney of Staten Island was connected with an infamous gambling 
ring ? 

Judge Proskavrr. No, sir; I won’t go that far. 

Senator Wetker. I understood you to say that, as a tie-up between 
the gamblers and a branch of the government. Whom were you re- 
ferring to? 

Judge Proskauer. I said—wait a minute, please. 

Senator Werker. Now, I will do the examination, and you will 
do the answering. 

Judge Proskaver. I will do the answering, Senator. You may be 
sure of that. 

Senator WeLker. Very well. 

Judge Proskauer. I said that we had no proof of any corrupt action 
on the part of Mr. Methfessel, but that we believed that he had been 
guilty of neglect of duty in not arranging or not doing something to 
clean up this situation, and the only inference we had of any bipartisan 
tie-up was the curious situation that his first assistant was a Republican 
and some testimony before us that there had been some Republican aid 
to Methfessel’s Democratic political ambitions. 

Senator Werker. I take it, Judge, for a long time you have been 
interested in crime and corruption in the State of New York. 

Judge Proskauer. I should say that was a fair statement, Senator. 

Senator Wetker. Now, are you familiar with any activities up at 
Saratoga wherein the Kefauver crime committee brought out a com- 
plete cleanout of that nefarious activity there? 
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Judge Proskauer. You will let me say that Saratoga was excluded 
from the purview of our investigations by reason 

Senator WeLker. I am quite-— 

Judge Proskauer. By reason of the fact that there was a separate 
investigation going on as to Saratoga. 

Senator Werxer. And that was done by Senator Kefauver and his 
committee ? 

Judge Proskaurr. I think so. 

Senator Weikxrr. Yes. And when he invited the Governor of the 
State of New York down to testify, he was denied the right to inter- 
rogate the Governor here, and he and his committee and staff were 
invited to go back to Albany; is that a correct statement ? 

Judge Prosk. \UER. | haven’t the slightest knowledge or information 
on that subject, Senator. 

Senator Weiker. Didn’t you read it in the paper ? 

Judge Proskauer. Iam not sure. I have no recollection. That is 
as far as I can go. 

Senator Weiker. You did not give this man a chance to call other 
witnesses and interrogate them in his own defense ? 

Judge Proskaver. He didn’t ask us to call any witnesses excepting 
these that are in this letter that I told you about, which I am going to 
submit. 

Senator Wetxer. And you denied him that right? 

Judge Proskauer. If you read the letter 

Senator Weixer. Now, I am asking you. I have not had a chance 
to read the letter. 

Judge Proskauer. Yes. We denied him the right to have us sub- 
pena those witnesses and let him cross-examine them. 

Senator WeLxker. And I think as a result of this gigantic opera- 
tion that took place in Staten Island, there were some 15 gamblers 
convicted, 8 police officers, and 15 bookmakers, as I made notes of your 
interrogation. 

Judge Proskauer. I think that is the figure that is in the report 
that I have handed to the chairman. 

Senator Weixer. And that gave that county, in your opinion, a 
bad reputation for law enforcement ? 

Judge ProsKavER. It gave the county a bad reputation for law en- 
forcement under Mr. Methfessel’s district attorneyship, I think. 

Senator Wetxer. Do you know whether it is doing any better now ? 

Judge ProskaveER. I do not. That is, I do not know of knowledge. 
I have been told by people in whom I have confidence that it is now 
a clean county, and I know that I received expressions of gratitude 
from many of the decent residents of Staten Island that this thing had 
been cleaned up, Senator. 

Senator Wetker. Well, if you have cleaned up bookmakers in 
Staten Island, you would still have a great deal of work to do if you 
want to be a great public servant throughout the country, including 
the Nation’s Capital and other famous cities around the country? 

Judge Proskauer. My ambitions are somewhat dulled by the age 
of 77. 

Senator WELKER. You seem to do a pretty good job in your testi- 
mony here. 

Judge Proskauer. I try to. 

Senator WELKER. Yes, sir. 
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Are you now or have you ever been a member or on the board of an 
organization sometimes called the Atlantic Union Committee for 
World Government ¢ 

Judge Proskaurr. I don’t think there is any such organization. 

Senator Weiker. Allright. What is it? 

Judge Proskauer. I don’t think that is the name of it. 

Senator WeLKer. Well, you tell me the name of it. 

Judge Proskauer. Well, frankly, I don’t know exactly—— 

Senator WELKER. W ell, frankly, I don’t, either, from what you 
told me. 

Judge Proskaver. If you mean the Atlantic Union that Judge 
Roberts is chairman of 

Senator WELKER. Yes. 

Judge Proskauer (continuing). I am not sure whether I have— 
I am certainly not on a board. 

Senator Wetker. All right. 

Are you a member of the Atlantic Union ? 

Judge ProsKAvER. I am not sure. 

Senator Weiker. Do you advocate its principles of world govern- 
ment ¢ 

Judge Proskauer. I don’t believe they advocate principles of 
world government, Senator, not so far as [ know. I think that 

Senator Wetxer. The Atlantic Union government 

Senator Henninos. Western Europe. 

Senator Weikxer. For Western Europe, then. Let us go there. 

Judge Proskauer. As far as I remember it, and I can’t stand 
cross-examination on this because I just don’t know, it is a matter that 
I have never had anything intimate or personal to deal with. I do 
remember, I think, getting a circular from Senator Kefauver asking 
some support for it. Iam not sure of that, even, but 

Senator Kerauver. You probably did. 

Judge Proskaver. I beg your pardon? 

Senator WELKER. Did you give him that support? 

Judge Prosxaver. I don’t ‘remember. I honestly don’t remember. 
But I will look up my records, and if I gave it support, I will write 
you. I have nothing to hide. 

Senator WeLKer. Don’t write me. Write the committee. 

Judge Proskauer. Yes. I will write the committee. 

Senator WeLKeR. You seem to have a pretty accurate knowledge 
of things that happened with respect to this district attorney. I 
wanted to interr ogate with respect to this Atlantic Union business, 
and I not very well familiar with it, either. 

Judge Proskauer. I understand you do. But I can only give 
you my impression of it. My impression of it has always been that 
it was entirely distinguishable from a movement like the One World 
movement 

Senator Burter. World Federalists. 

Judge Proskauer. To prevent strife. And all they were trying 
to do was to create a closer union with the Atlantic nations, without 
any sacrifice of American sovereignty whatever. This is what I 
believe it stands for. 

Senator Weriker. Now, you seem to have forgotton a little bit 
about the brief that Senator Eastland interrogated you about. 























42 NOMINATION OF JOHN MARSHALL HARLAN 


Judge Proskauer. Yes. I did not remember it at all. 

Senator WeiKer. You cert ainly prepared or worked on that brief. 

Judge ProsHaver. I didn’t prepare it. I signed it. Somebody else 
prepared it. I read it = was willing to sign it. 

Senator Weiker. You do have a recollection of your signing it? 

Judge Proskauer. If I signed it, that is the way [ signed it, and I 
assume from the Senator’s question that I did, yes. 

Senator Weiker. Along with Alger Hiss and P hilip Jessup 4 

Judge Proskauer. If they signed it and I signed it, it was along 
with them. But I take the liberty of suggesting that I had no per- 
sonal communication with Mr. Alger Hiss or with his signing it, 
and at the time that I signed it, I didn’t know anything about Mr. 
Hiss’ derelictions. 

Senator WeLkKer. Senator Eastland has departed from the room, 
but I would like to ask you, Mr. Chairman, that that brief be supplied 
to the members of the Senda that we might read the philosophy 
therein contained. 

The CrarrMan. Does Senator Eastland have a copy of it 4 

Senator Werker. | thought he was reading from a brief there. 
He cited a case, } think. I would like to see the brief. 

Judge Proskauer. I don’t believe I have a copy of the brief. 

Senator Weriker. No. I am asking that Senator Eastland who 
had the copy of what I thought was a brief —— 

Judge Proskauer. I shall be glad, if it would assist the committee, 
to ask Mr. Philip Jessup for a copy of it, and send it down with the 
added reservation that I never discussed this matter with Judge 
Harlan and don’t know what his views on it are one way or the 
other. 

The Cnarrman. Allright. Thank you. 

Senator Werker. That is all the questions I have, Mr. Chairman. 

The CHatrMan. Does anybody else have any questions ? 

Judge Proskauer. Do you desire me to get that brief, Senator? 

Senator Weiker. I thought Senator E astland had it. 

The Cuarrman. I donot think so. 

Judge Prosknater. Put it this way: If you want me to do any- 
thing about it, will you communicate with me ¢ 

Senator Werxker. I think with the citation we will find it or we 
will write you a letter. 

Judge Proskauer. Very, very good. 

The CuHarrman. Wait a minute. Was that filed in a case in the 
Supreme Court of the United States? I think he quoted from the 
United States reports on that. 

Judge Proskaver. Senator, I am very sorry I cannot help you. I 
just don’t remember. 

Senator JENNER. He cited thecase. It isin the record. 

Senator Burier. I recollect that he said 337 U.S. 

Mr. Cotirns. 334 U.S. 

Senator Butter. 334 U. S., yes. 

The Cuarrman. All right. I will have Mr. Davis see if he can 
check up and find it. 

Senator Burier. Here is the case right here, Senator. Here is the 
report of the case. 

The CnHairmMan. But it would not have the brief in it. 
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Senator Burier. It does not contain the brief. 

Bring it over here. 

Mr. Davis. Mr. Chairman, I understand that that brief was printed 
in the hearings on the Bricker amendment. 

The CHarrmMan. Will you ascertain that ? 

Mr. Davis. Yes, sir. 

Judge Proskauer. That seems to ring a bell in my mind. What I 
signed was not a brief in a case, but a brief for the consideration of 
Congress on the Bricker amendment. I am not sure of that, but I 
think that is right. 

Mr. Davis. It is in the hearings on the Bricker amendment, begin- 
ning on page 659. That is my understanding. 

The CHairMAN. Senator Welker, do you have any more questions 4 

Senator Wetker. No, I do not have any further questions at this 
time. 

The CuarrMan. Does any member of the committee have any ques- 
tions on this phase / 

Senator Lancer. I have some questions. 

The CuarrMan. Senator Langer. 

Senator Lancer. The committee interested in law enforcement in 
Richmond County, under the laws of New York whose duty is it to 
enforce the law? 

Judge Proskauer. We think it is the district attorney’s and the 
police’s duty together to enforce the law. 

Senator Lancer. Can a supreme court judge summon a grand jury 
at any time? 

Judge PRosKAveR. Yes. There are regular terms of the grand jury. 

Senator Lancer. How many district judges did you have up there 
at the time that this gentleman was district attorney ? 

Judge ProsKAvER. We don’t have any district judges. 

The CHarrMan. A different name. 

Judge ProsKavER. Supreme court justices. 

Senator Lancer. How many did you have in Richmond County at 
that time / 

Judge PRrosKAvER. I can’t remember, Senator, but it is part of one 
district, with Brooklyn, you see. And the judges are interchangeable. 

Senator Lancer. They are responsible for law enforcement, too, 
are they not? 

Judge ProsKkaver. Oh, I should not think it was the duty of 
judge to take affirmative action of this kind. 

Senator Lancer. You mean to tell this committee that a district 
judge or a supreme court judge, if he finds corruption, cannot summon 
a grant jury any time he wants to summon it? 

“Judge Proskauer. No, I do not mean to tell them that at all. I 
tell them the very reverse. I will go with the implication of your 
question. Of course he can. 

Senator Lancer. And what are the duties of the sheriff under the 
laws of New York? 

Judge PRoskaver. They are very shadowy. They practically don’t 
operate in the old way any more. They have been superseded in their 
police functions by the police department. 

Senator Lancer. And what about your board of county commis- 
sioners? Have they any authority to clean up a county? 
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Judge Proskauer. I suppose there must be some reserved power in 
them to do certain things. 

Senator Lancer. I take it there are quite a large number of police 
up there in Richmond County. 

Judge Proskauer. I think so. I can’t tell you the number, but 

Senator Lancer. Who was in charge of those police at the time 
that this gentleman was district attorney ? 

Judge ProsKAvurEr. I don’t remember, Senator. 

Senator Lancer. Would you say he had 15 or 20 or 30 policemen ? 

Judge Proskauer. Oh, I think there were more policemen than that 
in the county. And in this report I have handed to the chairman, 
there is a list of police officials who were indicted. 

Senator Lancer. I got that. 

The CuatrMan. May I file this with the committee files? 

Judge ProsKavER. Surely. 

Senator Lancer. Aside from the district attorney, who else had the 
authority to clean up the county if it was bad? 

Judge ProsKAveER. I should say, speaking practically, and without 
the technical refinement as to who had some possible authority, it 

rested between the district attorney and the police department. 

Senator Lancer. And you leave out the judges entirely, then? 

Judge Proskauer. As a matter of initiative and as a matter of 
practical day-to-day routine, I would leave them out, always conced- 
ing that if a judge had information that there was a corrupt situa- 
tion, he would have the power to charge a grand jury to investigate. 

The CuHarrMan. Wait a minute. A question at that point. 

Is your procedure similar to that of a lot of States where the 
judge can convene a jury and charge it, but then he puts over on the 
district attorney the ae of carrying through that from there on? 

Judge Proskauer. I should say that that was substantially in 
practice what will happen. 

The Cuamrman. And then he will have the cooperation of the police 
department ? 

Judge Proskauer. That is right. 

Senator Lancer. Now, I am not acquainted with your laws in 
New York, but has a district judge the power to supersede the district 
attorney if he does not enforce the law ? 

Judge Proskauer. No, not that I know of. 

Senator Lancer. Has he got the power if a petition is presented 
to him to do that, signed by some of the citizens ? 

Judge Proskauer. The power to supersede the district attorney 
rests with the governor. 

Senator Lancer. But not exclusively ; is that not true? 

Judge Harnan. Yes, exclusively in New York. 

Judge Proskauer. I think it is exclusively, but 

Senator Langer. Can’t a group of citizens, or a certain percentage 
of the voters present a petition to a district judge or a supreme court 
judge and ask the assembling of a grand jury? 

Judge Proskauer. I suppose they can, ba I don’t know that that 
has any legal effect, Senator. 

Senator Lancer. You do not know about that? 

Judge ProskKaAvuEr. No. 

Senator Lancer. I am interested in just what job you did at San 
Francisco at the time that the United Nations Charter was drawn up. 
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Judge Proskauer. I attended meetings of the delegates. I wa 
very much interested in having certain human rights provisions ver 
in the charter. I come from a religion that has suffered frightfully 
from an invasion of its human rights, and I urged the putting into 
the charter of some of the human rights provisions which are there. 

Senator Lancer. Now, who appointed 1 you to go to San Francisco? 

Judge Proskauer. The State Department. 

Senator Lancer. Here in Washington ? 

Judge Proskauer. Yes. 

Senator Lancer. That was Acheson at the time? 

Judge Proskauer. I don’t know 

Senator Lancer. Was it Stettinius? 

Judge Proskauer. Stettinius was Secretary of State at the time. 

Senator Lancer. How did he happen to appoint you? 

Judge Proskauer. I was president of the American Jewish Com- 
mittee, and my appointment was not of me personally, but of an officer 
of an outstanding Jewish organization. 

Senator Lancer. Was that for the State of New York alone or for 
all the States? 

Judge Proskauer. For all the United States. 

Senator Lancer. And how much time did you spend at San 
Francisco? 

Judge Proskauer. Several weeks. 

Senator Lancer. And whom did you confer with there? 

Judge Proskauer. I conferred with Mr. Stassen quite often; I 
conferred with Professor Shotwell, who was the head of the con- 
sultants, with all my colleagues, particularly Dr. Fred Nolde, 
Lutheran minister from Philadelphia, a very distinguished man, 
whom I got to be very close with. I had conferences with Mr. Murray 
of the CIO, and Mr. Green of the A. F. of L. I had conferences 
with the representatives of other faiths, and practically with all these 
consultants who met quite frequently. 

Senator Lancer. And what parts of the charter were you particu- 
larly interested in? Can you give us the paragraph ? 

Judge ProsKaver. I can t: no. I can't give it to you by number. 

Senator Lancer. But it dealt with human rights? 

Judge Proskauer. Yes. I never went so far as some of the advo- 
cates of human rights did, but I can’t give you the exact heading of it. 

Senator Lancer. Now, since the United Nations Charter has been 
adopted, have you been in any committee meeting with the United 
Nations? 

Judge Proskauer. I don’t know. I can’t think of any. I may be 
a member, but if I am, it is a purely passive one, and I am not sure, of 
the American Association for the United Nations. 

Senator Lancer. How many members are there of the American 
Jewish Congress Organization ? 

Judge Proskauer. The American Jewish Committee? 

Senator Lancer. Yes. 

Judge Proskauer. Oh, it is a small organization numerically, 
because it is representative. It takes representations from various 
communities. ‘? am not president of it any longer. I am honorary 
president, and I am not sure of my figure, therefore, but I think it is 
about 20,000. 
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Senator Lancer. Did you attend any meetings with William B. 
Zift @ 

Judge Proskaver. I think I have never heard of him. I don’t place 
him at all. 

Senator Lancer. He is head of the American Zionist Society, 
refreshing your memory, and president of the Ziff-Davis Publishing 
Co. 

Judge ProsKkaver. I have no recollection of ever seeing him. 

Senator Lancer. Did you ever hear his name? 

Judge Proskauer. It rings a bell somewhere, but I can’t place it, 
Senator. 

Senator Lancer. He was quite a prominent man. He is dead now. 

Senator Henninos. Is he still alive, Senator Langer? 

Senator Lancer. William B. Ziff. 

Senator Hennrtvnes. He wrote a book called “The Gentleman May 
Talk of Peace.” 

I understand he has been dead for some time. 

Senator Lancer. Yes. 

Senator Hennines. I thought he was dead. I met him once. 

Judge Proskaver. I don’t remember anything about him. 

Senator Lancer. That is all, Mr. Chairman. 

The CHairman. Are there any other questions ? 

( No response. ) 

Judge Proskauer. May I make a brief conclusion, then, Mr. 
Chairman ¢ 

The CHatrman. All right, Judge. Go ahead. 

Judge Proskauer. Mr. Chairman and gentlemen, I am now revert- 
ing to my position here of the one I came down on. This other one 
was a pure coincidence, because until I got here I did not know that 
Mr. Methfessel had any idea of testifying. 

I now revert to my original status as the representative of the New 
York County Lawyers Association. I have stated what my associa- 
tion was and what my association with it has been. 

I am under their mandate to state their strong feeling—and it is 
unanimous—the only voice I have heard raised at the bar against 
Judge Harlan is Mr. Methfessel’s—in favor of Judge Harlan. And if 
you will permit me to do it, I would like very briefly to give you, in 
a very few words, the qualities that I have seen in Judge Harlan that 
relate directly to the functioning of a Supreme Court Justice. 

Mr. John W. Davis has been good enough to give me a copy of the 
letter he wrote to the committee, Mr. Chairman, in which he says two 
things, that he is a man of the highest character, an accomplished 
lawyer, “and in my opinion will fill with distinction a place on the 
Supreme Court.” And he adds at the end: 

I am sure I reflect the opinion of the entire bar of New York in saying that we 
were gratified by his selection and that we know of nothing which would militate 
against his confirmation. 

Mr. Davis and I both live in New York. We are both southern 
born. He is almost a Yankee to me, Senator, because I was born in 
Mobile, Ala., and he came from your State. 

The CuatrMan. From the same town in which I was born. 

Judge ProsKAvER. And we have a good many thoughts in common. 
And when I read that statement of Mr. Davis, knowing that he had 
been ill—he had an attack of pneumonia, and he is now down in South 
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Carolina—I said to myself, “What can I say to those Senators to 
help them in the discharge of their great func tion and in the dise harge 
of the high duty which rests on them? What can I say to them that 
would be helpful in gaging and weighing the conclusions to which 
Mr. Davis came?” 

And if you will bear with me for three paragraphs, I am going to 
read what I wrote. In addition to learning and integrity, which even 
Methfessel concedes, and skill at the bar, John Harlan has that rare 
quality of wisdom, gentlemen, and at 77 if I were facing my Creator 
today, I could say to him as I say to you, that John Harlan has that 
wisdom that sympathetically understands the conflicts of interests 
and aims that express themselves as a right in a democracy, that 
tempers justice not only with mercy, but also with moderation and 
reason, that without prejudgment seeks the truth and without bias 
seeks the applicable law; and finally, that with the humility of true 
greatness weighs the opinions of others, and with forthright devotion 
to principle strives for that ultimate harmony to which all true lovers 
of our beloved America may aspire. 

That is my gage of John Harlan. I give it to you as though it 
were my last testament on earth, asking you in the exercise of your 
high prerogative, very humbly and respectfully, to rejoice in the 
opportunity given to you to put this great soul on the Supreme Court 

The Cuarrman. Are there questions from members of the com- 
mittee ¢ 

Senator HENNINGs. None. 

The Cuarrman. All right. The committee will stand in recess until 
2: 45. 

(Whereupon, at 12:15 p. m., the committee recessed, to resume at 
2:45 p. m., the same day.) 


AFTERNOON SESSION 


Senator Lancer. The committee will come to order. 

Call your next. witness. 

Mr. Davis. Mr. Chairman, Mr. Edmund H. Lewis, president of 
the New York State Bar Association, is here, and he says he must be 
in Syracuse tomorrow morning. 

Senator Lancer. Call him, and go ahead. 

Mr. Davis. Mr. Edmund H. Lewis. 

Will you raise your right hand, please ? 

Do you solemnly swear to tell the truth, the whole truth, and nothing 
but the truth, so help you God ¢ 

Mr. Lewis. I do. 


TESTIMONY OF EDMUND H. LEWIS, PRESIDENT, NEW YORK STATE 
BAR ASSOCIATION 


Judge Lewis. Mr. Chairman, and members of the committee, it is 
my privilege to appear here this afternoon as an officer of the New 
York State Bar Association, which has been functioning for 78 years, 
and now has a membership in excess of 8,500 members. 

My mission here is to bring to your attention briefly the qualities 
possessed by John Marshall H: irlan, which, | in our view, have been 
put. to outstanding use by him through the years, and which we be- 
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lieve qualify him for membership in the Supreme Court of the United 
States, for which position he has been nominated by the President. 

Referring to the qualities which are requisite in a judicial officer, 
Chief Judge Lehman, of the New York Court of Appeals, once had 
occasion to say, “Fairness and courtesy, reinforcing scholarship and 
acumen, make the ideal judge.” 

As for qualities essential to a Justice of the Supreme Court, 
a longtime member of that bench has written that, “True humility, 
and its offspring, disinterestedness, are more indispensable for the 
work of the Supreme Court than for a judge’s function on any other 
bench.” 

We know that implicit in those two definitions are those inner 
recesses which go to make up that descriptive noun of such broad con- 
notation, and I refer to “character.” 

My effort will be to convince this committee that Judge Harlan’s 
life is a fulfillment of those specifications, both professionally and 
otherwise. 

First, as to facts bearing upon his background: Judge Harlan 
was given the name of his grandfather, John Marshall Harlan, who, 
as you know, served with distinction as an Associate Justice of the 
Supreme Court for 33 years, from 1877 until 1911; and while we are 
thinking of that item, the fact may be of some significance to your 
inquiry that the grandfather’s age was 45 when he was nominated 
for that bench; the grandson’s age is 55, which fact shows that the 
grandson has had the benefit of an extra 10 years of varied experience 
in the law, which, as we shall see, have afforded him the opportunity 
to render what has obviously been distinguished service in a wide 
field of practice and as a Federal judicial officer. 

As to education, he graduated from Princeton, in the class of 1920. 
Immediately thereafter, as a winner of a Rhodes scholarship, he 
studied law at Oxford for 2 years, and at the end of that period he 
entered New York Law School, from which he graduated in 1924. 

Not long after completing his legal education, the young Attorney 
Harlan had the great fortune, as I see it, to become associated with 
the late Emory Buckner, a prominent trial lawyer of that day, who 
served with outstanding success as Federal district attorney for the 
southern district of New York, and was one of the founders of the 
firm of of long standing in New York City, later known as Root, 
Ballantine, Harlan, Bushby & Palmer. 

Having demonstrated since the early years of his practice high level 
ability as a trial lawyer, John Harlan was associated with Mr. Buck- 
ner in many cases, not only as assistant district attorney in criminal 
prosecutions, but also later as trial counsel, appellate counsel, in im- 
portant civil actions which worked their way through our courts. 

Time will not permit me to refer in detail to the mass of public 
and private litigation in the Federal and State courts in New York 
in which Mr. Harlan carried the heavy burden which rests upon chief 
counsel. 

The record will show that as an advocate in many cases he tried, 
and in the wide range of court proceedings in which he appeared, he 
could always be depended upon to give a good account of himself. 
Indeed, his ability as a trial counsel was of such quality as, in one 
unusual instance, as I see it, to have prompted the late Federal Judge 
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Woolsey to make the written comment that, “Mr. Harlan’s contribu- 
tion in that particular trial was a ‘mé isterpiece of forensic art.’ ” 

By far the major portion of Judge Harlan’s practice as a lawyer 
was in the realm of civil law, and I expected to mention two proceed- 
ings, criminal in their nature, which have already been gone into, and 
one was the Connally case, referred to this morning by Judge Pro- 
skauer, and the other was the case to which most attention was given 
this morning. 

It all proves, I submit, that through the years John Harlan, by 
long sustained earnest effort has put his legal scholarship to good use 
as a trial lawyer. In fact, his record at the bar was good enough, in 
the judgment of the President, to qualify him for judicial offic e and 
prompted the President, in F ebruary of 1954, a year ago, to nominate 
him as an associate of the Federal Court of Appeals, Second Circuit. 

Although he had been a member of that court for only 1 year, his 
opinions have covered a wide range of legal problems, ranging from 
the technical intricacies of tax law problems to the sensitive problem 
of civil liberties. In each opinion, his treatment of the issues of 
law is both scholarly and exhaustive. Each affords evidence of the 
sound judgment of the writer, gained, as we have seen, by the years 
spent by him in the trial and appeal of cases, and in preliminary re- 
search incidental to them. 

Finally, I leave the evidence which bears upon Judge Harlan’s 
competence as a lawyer and a judge, and I pass to a chapter in his 
life which bears upon the character of the man. In doing so, I am 
prompted by a statement by Mr. Justice Cardoza in his Essay on 
Law and Literature, wherein he said: “Officialdom, however it dis- 
plays itself, is the husk, and what is precious is the man within.” 

This chapter in John Harlan’s life takes us back to 1942, when, 
after the Joint Chiefs of Staff of our Army had finished a special 
study, General Spaatz, commanding general of the Eighth Army Air 
Force, requested the organization of an operational analysis section. 
The request received favorable action, and accordingly such a section 
was attached to the Eighth Air Force. 

The section consisted of civilians, handpicked men chosen from 
those most able in the specialized fields of mathematics, physics, engi- 
neering, electronics, architecture and law. 

The section was designed to furnish conclusions to the commanding 
general of the Eighth Air Force in the field, and to advise the general 
as to combat operations. 

The British had found, before this, that civilian men, learned in the 
specialized fields, when assigned to advise bomber and fighter combat 
commanders, had been of great value, and so it came about that Robert 
Huber, then Assistant Secretary for Air, acting under the Under 
Secretary of War, Robert P. Patterson, selected John M. Harlan to 
head the new operational section. 

In that position he was called upon to select the necessary personnel, 
to organize the section, and to develop its functions and its duties. 

In October 1942, with a small staff, he reported to the Eighth Air 
Force Headquarters in London, and from there he made a survey of 
similar sections which were serving in advisory capacities to operating 
units of the Royal Air Force. 

At the conclusion of that survey, his section was assigned to the 
8th Bomber Command, which was then in active charge of all bomb- 





































































50 NOMINATION OF JOHN MARSHALL HARLAN 


ing operations of the European Continent. In carrying out that 
assignment, he was repeatedly made a member of bombing expeditions, 
and as a result of his section’s work, many combat operational changes 
were made. 

While engaged in this partic ular assignment, Mr. Harlan was com- 
missioned a heutenant colonel, and later as a colonel; and for the 
quality of his service with the operational analysis section, he was 
awarded the Legion of Merit by his own Government, and the Croix 
de Guerre by the French Government. 

At a later date, he was attached to the postwar planning section, 
under Maj. Gen. Robert E. Harper, in which work he participated in 
planning the part to be taken by the United States Air Force in the 
postwar Government of Germany. 

As you examine his record, we are confident that you will find that 
John M. Harlan has faced right in life, that he has proved himself 
to be a lawyer of first rank, that when in his practice at the bar an 
opportunity has come to him for service, either in private litigation 
or in public affairs, no matter how difficult the problem, he has matched 
that opportunity with ability equal to its demands. 

As a judicial officer, a member of the Federal Court of Appeals. 
Second Circuit, he has demonstrated in large measure in his judicial 
work those qualities which in our view now commend him to your 
consideration. 

Our earnest hope is that you will find him worthy, as a host of 
friends believe him to be, of the great honor which the nomination 
now before you has brought to him. 

I thank you, sir, for giving me the opportunity to speak out of turn. 

Senator Dantex (presiding). Thank you, Judge Lewis. 

You had given part of your statement before I ‘returned to the « ‘om- 
mittee room. 1 

Was your experience on the highest court of the State of New York 
put into the record ¢ 

Judge Lewis. I don’t think so. 

Senator Dantev. I believe that you were chief judge of the court of 
appeals, which is the highest court in your State; is that right? 

Judge Lewis. I was. 

Senator DanrEL. For how many years, sir? 

Judge Lewis. I was chief judge only for a little over, about a year 
and a half. I resigned after 15 years on the bench. 

Senator Dantev. You have retired from the bench ? 

Judge Lewis. After 15 years, by reason of a constitutional provision 
of 70 years. 

Senator DanreL. And you are now president of the New York State 
Bar Association 4 

Judge Lewis. I am. 

Senator Dante. Any questions? 

Senator Lancer. No. 

Senator Danrev. Senator Welker ? 

Senator Wevker. Judge, I appreciate the fact that you have hon- 
ored us by coming here, and I think every member of the committee 
will tell you that this is one of the most distasteful tasks that we 
have—— 


Judge Lewis. I sense that. 
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Senator WeLKER. That we have had to do since I have been on the 
Judiciary Committee, and whatever we might say is only in the hope 
we can find out the qualifications of this man. 

You profess your friend to be a very great, fine lawyer, and great, 
fine jurist. I am impressed with your ‘remarks with’ 1 respect to his 
grandfather, and his distinguished service, I might say. 

Allow me to add that I hada grandfather that was a great preacher 
down in North Carolina, but I have never been able to achieve the fame 
that he has. 

You say you are president of the New York Bar Association ? 

Judge Lewis. Yes, sir. 

Senator Weikzr. When did you have your meeting to designate 
you to come over here ? 

Judge Lewis. Well, I was elected president on the 30th of January. 

Senator Wetkxer. Did your membership vote that you come here 
before the committee / 

Judge Lewis. Not the membership. 

Senator WELKER. You came voluntarily ? 

Judge Lewis. Yes. 

Senator WeLker. Now, you perhaps heard the interrogation today, 
and I will be frank with you, it distressed your interrogator, with 
respect to the brief filed by the former judge and some of his associates. 

I don’t care for those kind of law yers and men such as Alger Hiss, 
Philip Jessup, and others. 

Have you had any experience with the Atlantic Union? 

Judge Lewis. None whatever. 

Senator WeLKer. Do you know its philosophy, however ? 

Judge Lewis. I will have to admit that I do not, except by hearsay 
here this morning. I think I have read of it in the papers, but I have 
formed no judgment on it, one way or another. 

Senator WeLker. You are familiar, I take it, with the fact that in 
event of a 4-to-4 split on the Supreme Court of the United States, and 
given the vote of someone dedicated to the Atlantic Union philosophy 
or the United Nations philosophy, that their charter overrules the 
constitution of the sovereign State, would that cause you any con- 
cern ¢ 

Judge Lewis. I don’t think so. 

Senator WeLker. You don’t think so? 

Judge Lewis. Not with a man worthy of the designation of the 
United States Supreme Court, or any other court. 

Senator Wreiker. Well, now, I may seem a bit facetious in saying 
this, but this distinguished nominee is not the only man in America 
that is worthy of this position, is he? 

Judge Lewis. That is understandable. 

Senator Werker. I think most of the members of the committee 
realize that I interrogated the Chief Justice, and I did my best to have 
him confirmed, and I want to do my best, the best I can, to see that 
justice is done here. 

Now, you say this nominee has taken a great part, done great work 
in civil liberties. 

Judge Lewis. He has written an opinion on civil liberties, several 
of them. 

Senator WELKER. Does anybody know if General Spaatz is around 
Washington ? 








52 NOMINATION OF JOHN MARSHALL HARLAN 


Judge Lewis. I can’t tell you that. 

Senator Wetxer. I. wonder if it is possible for us to get General 
Spaatz here and interrogate him with respect to his observations, 
since the great tribute was paid to him by our distinguished judge 
here. 

Senator Henninos. He is here in Washington. 

Senator Weixer. I admire him, and have for a number of years. 

Now, how long has the nominee practiced law ? 

Judge Lewis. I can’t give you the exact number of years, I regret 
to state. 

Senator Wevker. He is a graduate of Princeton, 1920? 

Judge Lewis. 1920. And I think that he was 2 years under the 
Rhodes scholarship, and then 2 more years, 1 or 2 more years in the 
New York Law School, and probably since 1925. 

Senator Werker. I would be less than frank with you, Judge, if I 
didn’t tell you that I have received more letters in opposition to this 
man, this fine jurist you so identified, than any jurist to appear before 
this committee since I have been on it. 

Naturally, I will try to do my best, because I have practiced a little 
law in my lifetime, and I respect good judges, as any lawyer should, 
and most of them do. 

It is your opinion, then, that you have heard of no activity what- 
soever on the part of the nominee involving the Atlantic Union ? 

Judge Lewis. That is true. 

Senator Weiker. And I think you told me that you really knew very 
little about that organization. 

Judge Lewis. I know nothing about it. 

Senator Wetker. “Atlantic Union Committee for the Federation 
of all Democracies and all steps leading to it”; I think that is the by- 
line that they go under. 

You don’t know anything about that ? 

Judge Lewis. No. 

Senator Weiker. If I should say to you that a nominee were or had 
been a member of that Atlantic Union, and in the opinion of the 
junior Senator from Idaho, that would amount in effect, in a decision, 
a 4-to-4 split, could we go not only to the United Nations philosophy, 
it would amount to a split, and loss of American sovereignty, what 
would you then have to say with respect to the nominee? 

Judge Lewis. I would say, in my judgment, knowing him as I do, 
knowing of the type of work that he has done as a professional man, 
a lawyer, and as a judge, that that would have no effect upon the— 
his judicial position. 

Senator Weiker. Now, has he appeared before your court many 
times, Judge? 

Judge Lewis. Definitely, yes. 

Senator WreL_ker. How many times? 

Judge Lewis. In the 15 years I have been on the court of appeals, 
I should say he has been there, to my recollection, 4 or 5 times. 

Senator Werker. 4 or 5 times? 

Judge Lewis. Perhaps more. 

Senator WeLkeEr. He writes an intelligent brief ? 

Judge Lewis. Very. 
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Senator Werixer. Makes a very good argument ? 

Judge Lewis. Very. 

Senator Werker. And, of course, you know very little about his 
ability as a circuit judge, because he has only been on the circuit bench 
for, what is it, a little less than a year, or a year? 

Judge Lewis. About a year. 

Senator DanteL. Senator Jenner. 

Senator Jenner. I came in late and didn’t hear all of the distin- 
guished judge. The testimony, I assume from what I did hear, was 
primarily as to his legal competence 4 

Judge Lewis. Right. 

Senator Jenner. And the character of the nominee, rather than— 
you did not testify anything as to his political philosophy 4 

Judge Lewis. Not at all. 

Senator JENNER. That is it. 

Senator Danret. Senator Butler? 

Senator Butter. No questions. 

Senator Henninas. I am sorry, I had to go to a meeting of the 
Alexander Hamilton celebration held in Senator Mundt’s office, and 
I apologize to you, Judge, for my delay, and to my fellow members 
of the committee. Sorry I didn’t hear your testimony. 

I have no questions, Mr. Chairman. 

Senator Weiker. One more question, Mr. Chairman. 

Senator DanteL, Senator Welker. 

Senator Wetxker. I think most members of the committee that 
worked in defense of the Chief Justice have had many opposing 
letters some witnesses filed against him, and they claim this was a 
political appointment, and would you agree with me that politics 
has little if no use and benefit to the highest Court in the land? 

Judge Lewis. I should say I hope that was so, and I believe, I be- 
lieve it to be so insofar as my knowledge goes. 

Senator Werxer. I believe one witness testified this morning that 
Judge Harlan succeeded, or was succeeded in his firm by ex-Governor 
Dewey of New York; is that correct ? 

Judge Lewis. Well, there is a matter of timing. I don’t think that 
is correct. I think Mr. Dewey came into the firm only a matter of a 
month or two ago, while Judge Harlan left the firm a year ago. 

It is true that Mr. Dew ey is now in the firm. 

Senator WeLker. And it is an old firm? 

Judge Lewis. Yes. 

Senator Wetker. Thank you very much, Judge. It is a pleasure 
to have had you here before us. 

Senator Danten. Are there any other questions ? 

(There were no questions. ) 

Senator Dante. Thank you very much, Judge, for appearing be- 
fore us. 

Professor Emmerglick sent word by the clerk of the committee 
that he would like to leave to teach a class at Geor getown University, 
and would like to go on out of order, if there is no ‘objection. 

There seems to be none. 

Senator Weiker. Professor of law? 


Senator Dantex. Yes, Leonard J. Emmerglick, professor of law, 
Georgetown University. 
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TESTIMONY OF LEONARD J. EMMERGLICK, PROFESSOR OF LAW, 
GEORGETOWN UNIVERSITY 


Mr. Davis. Do you solemnly swear that the testimony you are 
about to give before the committee will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. Emmercuicr. I do. 

My name is Leonard J. Emmerglick. I live in Falls Church, Va 
I am professor of law at Georgetown University Law School. 

Up to September 1954, for a period of 10 years prior to that I was 
a special assistant to the Attorney General of the United States. Dur- 
ing those 10 years, I tried a substantial number of major antitrust 

cases for the Government. Among the defense counsel in those cases 
were very many of the leaders of the bar. Mr. Harlan was counsel 
in one of those cases for the DuPont Co. 

My recollection of that 10 years of experience leads me to conclude 
that no company received any better, more skillful representation or 
more able representation than did the DuPont Co. at the hands of 
Mr. Harlan. 

I have been led to come here to address this committee largely 
because I feel that such litigation, long drawn out and taxing, shows 
very much more than the ability of counsel to deal with large affairs. 
It discloses his scheme of values and his philosophy of the origin and 
aim of law. That is because the Sherman Act, as you will recall, 
has been said often to have a generality and an adaptability com- 
parable to that of a constitutional provision and to be a charter of 
economic freedom, and from my association over a long period of time 
in litigation with Judge Harlan, I came to conclude that he was a man 
of balance, and he possesses a philosophy of the origin and aim of law 
which is the kind we hear so much of as being the desired philosophy 
of a Justice of the United States Supreme Court. 

It seemed to me, therefore, that I should come forward and testify 
to these conclusions, based upon that sort of experience and in view 
of the fact, particularly, that I am a member of the opposite political 
faith, so to speak, of Judge Harlan. 

Therefore, gentlemen, T have come to simply add this small bit of 
opinion to the body of material which you will have before you. 

I have nothing more to add, unless you wish to ask some questions. 

Senator Dantev. Thank you very much, Professor. 

Senator Hennings, do you have any questions? 

Senator Hennines. Thank you, none. 

Senator Danten. Senator Langer? 

Senator Lancer. No. 

Senator Danret. Senator Welker ? 

Senator Wertker. How long have you been at Georgetown Law 
School ? 

Mr. Emmercuick. Since September of 1954. 

Senator Weixer. Where were you before that time? With the 
Justice Department ? 

Mr. Emnercuick. T was for 10 years with Justice. 

Senator WELKER. That is a pr etty exacting field of law; is it not ? 

Mr. Emmerciick. It is, indeed, sir. 

Senator Wetker. As I told the learned jurist from New York a 
moment ago, perhaps you heard it, I don’t think I have ever received 
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any more letters in opposition than I have on this nominee, and I am 
convinced every Senator here, regardless of political affiliation, is 
trying to do his level best for the nominee and for our duty to the 
American people. 

Do you have any knowledge of the nominee’s affiliation, express or 
implied, with the Atlantic Union Committee? 

Mr. Emmercuick. I have none, Senator. I didn’t hear of that 
committee until this morning. 

Senator Welker. You don’t know of it, then? 

Mr. Emmerciick. Not until this morning did I hear of it. 

Senator WeLker. Well, I am quite sure that some of us heard about 
it, and of course I don’t know the truth or—I don’t know whether 
or not there is anything to this. I mean, we get these letters, and 
we must interrogate on them. 

Do you know anything about the gentleman’s prior reputation be- 
fore you met him in the field of combat in the courtroom ? 

Mr. Emmercuick. I donot. I had no contact with him prior to that, 
Senator. 

His reputation, as it has come to me, has been of the highest, but it 
does not go back prior to my professional contact with him. 

Senator Werker. I gather, in general, that you appear here more 
or less in the sense of a character witness, to testify to the integrity 
and honor of the nominee ? 

Mr. Emmercuick. Well, I so regard myself. 

Senator WeL_ker. How many cases did you try against the nominee? 

Mr. Emmercuick. Just the one. It was a long-drawn-out and quite 
difficult and protracted case. 

Senator Weiker. In that case he represented the Du Pont Co.? 

Mr. EmmMercuick. The Du Pont people. 

Senator WELKER. Quite a substantial client, I think, is it not? 

Mr. Emmercuick. Oh, indeed. 

Senator WeLker. Do you know of any of his educational back- 
ground ¢ 

Mr. Em™ercuick. I gathered from him, in discussions between 
sessions, that he is a graduate of Princeton. I am not sure what law 
school he is a graduate of. That’s about all I know of his education. 

Senator Weiker. I believe someone has testified that after Prince- 
ton, he went over to Oxford, on a Rhodes scholarship. 

Mr. Emmerouick. That may be, but I don’t know, Senator. 

Senator Werker. I think I have no further questions. 

The Cuatrman. Are there any further questions? 

(No response. ) 

The CHatrman. Thank you. 

Mr. Emmercuick. Thank you very much, sir. 

The CHarrMan. Now, gentlemen, Mr. Methfessel, before leaving, 
before noon, said he wanted to make a couple of statements with refer- 
ence to things that were said, by way of explanation. 

Will you come back to the stand now, please ? 


FURTHER TESTIMONY OF HERMAN METHFESSEL 


Mr. Mernresset. Senator, I brought back with me the report that 
you asked for this morning. 

I brought back with me the report of the official referee, as con- 
firmed by the appellate division. The only thing is, this is the only 
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copy that I have, and which I know to be in existence, and it belonged 
to my former assistant and codefendant in the false-arrest suit, and 
if I may have it back after it has been photostated 

The Cyaan. Mr. Davis will take care of that. Give him the 
address to which it should be sent. 

Mr. Davis. Yes. 

Mr. Meruresset. The other thing is simply some misconception 
perhaps by Judge Proskauer 

Senator Wriker. How long is that referee’s report? It’s not all 
that, is it? 

Mr. Meruresseu. Yes, it is quite voluminous. 

Senator WeLker. Why, it would take a man 3 months to read that. 

Mr. Meruressev. It is interesting reading. 

Senator WELKER. We have something to do here other than read all 
the time, though. 

Mr. Meruresset. Someone asked me to produce it. 

The Cnarrman. It was requested by some member of the committee. 

Mr. Meruressen. I would just like to say, Judge Proskauer re- 
ferred to Spinelli as my first assistant on 2 or 3 occasions. Spinelli 
was not the first, he was the third out of four. I went to the reporter 
of the Kefauver committee following the hearings and had another 
man to assist me, and neither of us found a word in the report about 
Staten Island, and after the statement that I mentioned, I went— 
which Senator Kefauver agreed he had made, I wired him and asked 
him to give us any information that he had, because at that time we 
had our own grand-jury investigations going on, and my assistant, 
Rivkin, was conducti ing a special ext :mination in which he was calling 
in everybody that had been convicted of bookmaking or was known 
to be connected with bookmaking on the Island at that time. The in- 
formation that he obtained was turned over to the special prosecutor 
and used by him. 

At the time the special prosecutor took over, there were nine gam- 
bling cases pending. They were all turned over to him. They were 
all returned to us, and we got 7 convictions out of the 9. 

Judge Proskauer’s implie ation was that these things only oc- 
curred while I was district attorney, that this $400,000 that he talked 
about, and all that sort of thing—there was no evidence that these 
things started when I became district attorney. All the indications 
and all the evidence were that they had happened, been happening 
over a period of years, and in that ‘connection he felt that it was the 
district attorney’s job to be an investigator. 

Let me say that the special prosecutor had a staff of 35 policemen 
and many other investigators and attorneys assigned to him, and that 
he spent something like a million dollars over a period of a year and 
a half. 

Our annual budget was $47,000, and I had 4 assistants and a very 
small clerical staff, in addition to which gambing is a misdemeanor, 
and we were concerned to a greater extent with felonies than we were 
with misdemeanors. 

Senator Weikxer. Mr. Chairman, I'd like to interrogate the wit- 
ness, but I have to answer the phone now. 

Will you proceed, please ? 

Mr. MeruresseL. I might say this, that Mr. Harlan did not make 
any statement at the time I was on the witness stand before the crim- 
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inal commission or at any other time, that he intended to call a woman 
who would testify that she had seen me playing roulette with these 
bookmakers at their home. I had no knowledge that anything of 
that type was to be done. I received no forewarning of it, and the 
first I heard of it was outside the courthouse when I arrived there 
about noontime. 

There was some talk about Mrs. Wentworth being arrested late 
in the day, at a time when there was no magistrate available. The 
police were at Mrs. Wentworth’s house at 2 0 ‘clock, approximately, in 
the afternoon before she returned home from the hearing in which 
she testified in the morning. She was examined by a doctor and found 
fit to be questioned, and her attorney was not excluded from the room 
but was present throughout virtually the entire interrogation, until 
he got into a fist fight with the stenographer, and at that point he was 
excluded, but was permitted to stand in the doorway or at the door, 
which was open. 

Those were the circumstances that I wanted to correct, or at least 
give my View on. 

The Cuairman. Are there any questions by anybody ? 

Senator DANTEL. You say you were not told that, in an executive 
session of the crime commission, that a woman witness was going to 
testify that she had seen you in a gambling place? 

Mr. Meruresse.. That is correct. Asa matter of fact, Mr. Harlan 
didn’t know it at the time, the two times that I appeared there, but 
he learned it within a week after, in the month of May 1951, and 
from then until the moment she testified on September 20, 1951, I had 
no foreknowledge or forewarning of any kind that she would so 
testify. 

Senator Dantet. You heard the judge, the former chairman of the 
commission, testify this morning? 

Mr. Mernressev. I did. Yes. 

Senator Danie. That you were so advised ? 

Mr. Meruresset. He is very much in error. 

Senator Danret. That is all. 

The CHarrman. Senator Langer. 

Senator Lancer. Tell us who all enforces the law in Richmond 
County. 

Mr. Meruresset. Primarily the police department. The sheriff has 
had all his criminal powers taken from him since 1939, I believe, and 
he is now a process server. ‘The police department is in charge pri- 
marily of law enforcement. It is headed by an inspector in charge of 
the uniform force, and a deputy inspector in charge of the det tective 
bureau. The men who were specifically assigned to handle gambling, 
vice, and those matters, were in the direct “charge of the inspector. 
Incidentally, the inspector who pleaded guilty in this case was named 
Correll, and strangely the patrolmen w ho took money or admitted that 
they had taken money were sentenced to a year to 2 years in jail, and 
the inspector got a suspended sentence. 

Primarily, it was their function. The district attorney is a prose- 
cuting officer. T—To some extent, when a serious crime is committed, and 
when I was district attorney and a serious crime was committed, either 
my assistant or I got up whatever time it might be of the day or night 
and went with the police to the scene of the crime and conducted the 
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investigation. But insofar as carrying on an investigation on our own 
initiative, insofar as that was concerned, we were short of help and 
short of money. We did institute an investigation after the Kefauver 
committee hearings, even before they ended, T think, and to that extent 
we have tried to do something, and the material that my assistant 
obtained was turned over to the special prosecutor and used by him. 

Senator Lancer. How many supreme court judges are there resident 
in Richmond County ¢ 

Mr. Meruresse.. One resident judge, and he was available through- 
out the entire period from the moment of Mrs. Wentworth’s arrest, 
he was in his chambers, and he was in his home on Staten Island, and 
he could be reached at any time. There was no need, no reason, and 
no excuse to take this woman, not only out of the county but into 
another judicial department to arraign her before another judge, even 
though we had no city magistrate available, and even though we had 
no night court and, as a matter of fact, there was every reason to believe 
the magistrate was available. He was in chambers until 4 o’clock in 
the afternoon, but there was a supreme court judge, and there was a 
county court judge, and the county court handles all criminal matters 
of the grade of felony. 

Senator Lancer. Under the New York law, could that supreme 
court judge call a grand jury any time he wanted to, to investigate 
crime ¢ 

Mr. Mernresset. No, sir. The terms of the grand juries are fixed 
by the appellate division of the supreme court, but a grand jury is 
sworn in 10 or 12 months of the year, a new grand jury, and we always 
carried one overlapping the other a little bit. 

What happens, the Governor can call an extraordinary term of the 
supreme court and appoint an extraordinary grand jury ‘and a special 
prosecutor, and that is what he did in this case. 

Senator Lancer. How long did you have this position of district 
attorney ¢ 

Mr. Meruressen. Four years. I had been assistant for almost 
6 years before that. 

Senator Lancer. No further questions. 

The CHarrMan. Any questions from anybody else / 

Senator Lancer. Senator Welker wanted to ask some questions, 

Mr. Davis. Yes, he did. 

Senator Lancer. There was no reason why, any time Governor 
Dewey wanted to, he could not have appointed a special prosecutor 4 

Mr. MernresseL. None at all. As a matter of fact, when he super- 
seded me, he only superseded me in public justice, perjury, and 
gambling; he only superseded me in those three phases. 

Senator JENNER. The judge testified that you made a request that 
you be permitted to cross-examine the Governor and certain officials. 
I don’t recall what the record shows, but you never asked to cross- 
examine the witness. 

Mr. Meruresse.. I did, very definitely. I did at the hearing. As 
a matter of fact, the judge was in such a temper at that time that they 
just brushed me aside. Mr. Harlan took part in that. 

Senator JENNER. Did you file a written request, send a telegram to 
the judge who testified, the chairman of this commission, asking to 
interview the Governor and other witnesses ? 

Mr. Meruresseu. Yes. 
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Senator JENNER. But you did not include in that written request 
Mrs. Wentworth ? 

Mr. Meruresset. No, because I had asked separately to cross- 
examine her. That was the very point. 

Senator JenNeR. What officials did you want to cross-examine / 

Mr. MetruressEL. The Governor, not as a governor, but as a former 
district attorney; Frank Hogan, district attorney of New York; Miles 
McDonald, district attorney of Kings County. And then there were 
a number of others. I wanted to question them to show that the pro- 
cedure I followed in the Wentworth case in arresting her without a 
warrant was no different from the procedure that was followed 
hundreds times a day in every county in the city of New York. 

Senator JENNER. The judge’s testimony here this morning was that 
that was a very unusual procedure. 

Is that unusual ? 

Mr. Meruresse.. Not at all. It’s done constantly, and done in 
every part of the country, too. The law in New York and in Florida 
provides for an arrest without a warrant in a felony case where there 
is reasonable grounds to suspect a particular person committed an 
act. 

Senator HENNINGs. It’s done a hundred times a day in every city. 

Mr. MernresseEL. Surely. 

Senator Jenner. | heard you testify. Am I correct that the judge 
this morning testified it was a very unusual, unwarranted, and I 
forget what words he used, procedure / 

Mr. Meruresse.. He did testify to that, and he did his very best 
to give that impression. He succeeded greatly, too, to the newspapers 
and the general public at these hearings, and that was the reason 
I wanted to call Dewe y and Hogan and McDonald, because all three 
of them had done it and were still doing the same thing every day of 
the week. 

I said that might show it. He said if it is going on, we ought to 
know about it. He’s been a judge long enough to know that the law 
authorizes an arrest in a felony case w ‘ithout a warrant, but it wasn’t 
part of their plan to show, to have that come out, and therefore they 
adopted the attitude that we were violating her constitutional rights. 

As a matter of fact, Judge Proskauer said, “This isn’t Russia,” 
and proceeded it was by denying me the right to cross-examine these 
people. 

Senator Hennings. Mr. Chairman, may I? 

The CuarrmMan. Yes. 

Senator HeENNINGs. You are not suggesting, are you, sir, that Judge 
Harlan has any such erroneous notion of proc edure, ‘a are you? 

Did he do anything to indicate that that was his view ? 

The police officer. “when he has reasonable grounds to believe that 
a felony has been committed, has to go somew here and get a warrant / 

Mr. Mernresset. He has held up- 

Senator Hennines. Nonsense. Everybody knows that’s absurd. 

Mr. Meruresse.. Of course. He objected to my being permitted 
to cross-examine, and was sustained by Judge Proskauer: and he 
objected to my calling witnesses, and was sustained by Judge Pros- 
kauer; and then gets before the other judge and held up his hands in 
holy horror that this woman had been arrested without a warrant. 
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Senator HenninGés. That is Hornbook law. 

Senator McCietian. Mr. Chairman 

Senator Burier. That is one case he has 

The CuarrmMan. Just a minute, gentlemen. 

Senator McClellan ? 

Senator McCretian. Not to imply any criticism of you, but as I 
understood, this judge this morning in testifyi ing made the distinction 
about it being unusual by reason of the fact that her arrest grew out of 
a controversy between you and her, a dispute as to which was telling 
the truth. 

That is what I think he meant to cite as the unreasonable procedure, 
and not the mere fact that she was arrested without a warrant for a 
felony. 

What do you have to say about that? 

Mr. Meruresset. That is possible, in his tesimony today, that that 
was his meaning. It wasn’t his meaning at the time of hearing, and 
because it was an unusual situation, that was the reason I wired the 
Governor asking him to supersede me in that case. And, incidentally, 
it gave great offense to the crime commission when they discovered 
13 hours later that I had wired before they did. 

Senator McCLe.tian. You wired before what? 

Mr. Meruressev. I wired at 11 o’clock at night, and they wired some 
time after noon the following day. 

Senator McCieLian. I see. I thought he left the impression this 
morning that they wired first. 

Mr. MeruressEu. He was 13 hours behind me. 

Senator McCLe.ian. I got the impression from the testimony that 
the crime commission had wired first. 

Senator Jenner. I did, too. 

Mr. Meruressev. They were last. 

The Cuarmrman. Are there any further questions, gentlemen ? 

Senator Lancer. Senator W; elker rants to ask some questions. 

Mr. Davis. Senator Welker is still on the phone, and said he would 
be 2 or 3 minutes longer. 

The CHairman. While we are waiting on him, I have a question 
to ask the witness: 

It is a fact that lawyers who are rather exclusively engaged in 
civil litigation frequently do not understand the routine of criminal 
trials? 

Mr. Meturesset. Very much so. 

The CHarrman. And vice versa ? 

Mr. Meruressev. That is true. 

The Cuarrman. And that they perhaps might be somewhat handi- 
capped in that direction when they get into the criminal side of law? 
Mr. Meruresse.. They should all have a more general practice. 

Senator Lancer. How much were you defeated by in the election? 

Mr. Meruresset. To the best of my recollection, it was 21,000 to 
14,000. 

Senator Lancer. Do you blame the crime investigation for your 
defeat ? 

Mr. Meruressev. Definitely. I don’t think there is much question 
about that. 

The Cuarrman. Off the record. 

(Discussion off the record.) 
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The Cuarrman. Possibly Senator Smith would like to testify at 
this time. 
Would you care to testify now, Senator ? 


STATEMENT OF HON. H. ALEXANDER SMITH, A UNITED STATES 
SENATOR FROM THE STATE OF NEW JERSEY 


Senator SmirH of New Jersey. I would be very g glad to. 

Mr. Chairman, I want to express my appreci iation to you and my 
colleagues in permitting me to come here in this matter, but since 
it is a personal matter with me, and perhaps I will be able to correct 
one misunderstanding that I understand has been brought up here. 

In the first place, I think I wrote you that it was my recollection 
that Mr. Harlan had been on Mr. Dewey’s staff in the prosecution that 
Dewey had in New York years ago. 

I was mistaken in that, but Mr. Harlan was a right-hand man of 
Mr. Buckner, who did have charge later, as district attorney in New 
York, during the time of the Volstead Act and all that difficult time. 
It was then that I recall, but on the other thing, I wanted to mention 
aside from my personal acquaintance with John Harlan, I came back 
to Princeton in 1920, after World War I. I was asked to go back 
there as chairman of the committee on reorganization of the uni- 
versity, and in that year, the class of 1920 was just graduating, and in 
the course of my acquaintance e with the undergrads, John Harlan 
was one of the seniors that year, and I got to know him well as one 
of our undergraduates. He was planning to study law and he came 
to see me one d: ay—I think he can confirm this, it was in the spring of 
1920, just before his graduation. 

He knew that I was a lawyer. I had taken my law at Columbia 
Law School and had had some practice before I was taken ill and 
had to go to Colorado for my health. I went there for TB. He 

said he wanted my advice as to whether, in my judgment, a chap who 
had a chance to go to Oxford under a Rhodes scholarship to study 
law, would be wise to do that before he studied in this country, and 
whether, if he had a chance, in my judgment, it would be wise to do it. 

Well, I gave a lot of thought to the matter, and I came back at him 
enthusiastically on the ground that because our law and the English 
law has the same origin, that any man who had the opportunity to 
vo to Oxford for a year or so, as John did have the opportunity, 
certainly would be benefited by the very exhaustive course in the 
origin of the English common law, on which our law is based, i 
he had the opportunity to study that firsthand. It seemed to me it 
was a great chance, and I advised him strongly to do it. 

Now, whether my advice had anything to do with him doing it 
or not—I want to make it clear to my colleagues here, there has been 
some criti arlan studied at Oxford, and that’s quite 
right. I don’t know whether there should be criticism, but I want 
to make it perfectly clear that possibly I had a hand in advising 
John at that time, and I think he did the right thing. I believe he 
feels that now. 

He came back and I think went into New York Law School, and 
finished his law course, and because of that incident I have been 
very much interested in his career ever since. 
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Senator Hennines. You are willing to take the responsibility for 
Judge Harlan having gone to England tostudy law ¢ 

Senator Smrru. Lam willing to take the credit for it, if it is credit. 

I don’t know whether the credit is there. As far as I am concerned, 
I think he did a very wise thing, and Iam very proud of the fact that I 
had that little part in the development of what I think is one of the 
outst: ting) jurists in this country. 

I have a letter here, Mr. Chairman, that John wrote me recently, 
after I wrote to you. 

[ wanted to confirm some of my recollections, and he wrote me 
under date of February the 17th. 

Without reading this now, he just goes through his own experiences, 
and he has a memorandum attached of the different steps in his 
career. 

Possibly the committee has that already, but I would like to offer 
this personally, from John to me, as part of my testimony on his 
behalf, together with the biographical data that he furnished me 
at my request, showing what his connections were, what his back- 
eround was, and then indicating since he has been on the circuit 
ot of appeals, the cases that he participated in, and the opinions 
by himself as judge, with references to the Federal court cases of 
those opinions. 

I think that is a relevant part of this record, and I am very glad to 
furnish it. 

Let me only add that | have known John; I have known the family. 
My long friend, Bob Taft, and I used to go to Murray Bay in the 
summer, and John’s family went to Murray Bay. His grandmother, 
the widow of the famous Judge Harlan, his grandf: ather, and all the 
families were intimately associated there. 

I have known John since he was a college man, as I have mentioned, 
and everything I have ever heard of this young man, and I have 
watched his career, makes me feel that he is one of the best qualified 
men the President could possibly have selected for this important job, 
and Iam just glad to come here and tell you, all my fellow Senators, 
here, to give my strong endorsement, for however much it may be 
worth, for this important appointment. 

Now, I want to make one more comment that I ought to have made 
before. 

Of course, one of the great things in the background of John Har- 
lan’s career is his education at the intellectual hub of the universe, 
which I mentioned before to my friends, to wit, Princeton University, 
so I want to be perfectly clear on the record, and I see my friend 
Senator Dirksen shaking his head, and if Bob Taft was here, I’m 
afraid he would challenge me, he was an Eli, and we have had this 
controversy many times, but I am glad to add that John Harlan was 
a Princeton man, and I know Bob Taft, if he was here, he <r have 
the same view of John’s record and ability that I have. Yale and 
Princeton might join together on this one thing. 

Senator Lancer. Are you referring to Oxford or Princeton? 

Senator Smirn. I am referring to Princeton, the intellectual hub of 
the universe. If we had had a law school there, he should have stayed 
there, but we didn’t, so he went to Oxford to get sort of fixed up, you 
might say, before he came back here and took his law studies here. 
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The Ciaran. Are there any questions from other members of 
the committee / 

(There were no questions. ) 

The Cuairman. Thank you, Senator. 

Senator Smiru. Thank you very much for your courtesy in letting 
me speak 1 in behalf of my good friend Judge Harlan. 

(The letter dated F ebru: ary 17, 1955, addressed to Hon. H. Alexan- 
der Smith, with attachments thereto, is as follows :) 

UNtrep STATES Court OF APPEALS, 
UNITED STATES Count House. 
New York 7, N. Y., February 17 


Hon. H. ALEXANDER SMITH, 
United States Senate, 
Washington, D. C. 


My DEAR SENATOR SMITH: Thank you very much for your letter of February 10. 

In response to your suggestion, I enclose a biographical memorandum which 
I prepared at the time I was appointed to the court of appeals. From this you 
will see that you are mistaken in thinking that I was on Tom Dewey's staff, 
either in his rackets investigation or while he was district attorney of New York 
County. Perhaps it might be helpful to you if I supplemented this memorandum 
ina few respects. 

Before I went on the bench I was engaged throughout in the field of litigation, 
hecomine the senior trial partner of my former firm when Emory Buekner 
died in 1941. My practice was a general trial and appellate one in the Federal 
and State courts and before various administrative agencies. It involved 
various types of litigation, including antitrust cases, bankruptey and reorgani- 
zation proceedings, contract cases, tort cases, stockholders suits, accounting 
proceedings, wili construction proceedines, will contests, insurance cases. crim- 
inal cases, questions of federal and State constitutional and statutory law, ete., 
and administrative proceedings before the Interstate Commerce Commission, 
the Federal and New York State Departments of Labor, the United States Tariff 
Commission, and the Federal Trade Commission. I have also served under court 
appointments as trustee in bankruptcy, referee, and special guardian. 

Since I came to the court of appeals on March 4, 1954, I have participated 
in the decision of approximately 100 appeals, and have written the opinions of 
the court in 23 of such cases, 2 of the remaining 3 opinions being dissents and 
the third a case where I sat as a single member of the court during recess. 
I enclose a list of the cases in which I have written, those without citation being 
not yet officially reported. In addition, I have sat by assignment in the criminal 
part of the southern district court, as the court of appeals member on a 3-judge 
statutory court, and by assignment of the chief justice in the Court of Appeals 
for the Third Circuit. 

I trust this will give you enough by way of background; if there is anything 
more you would like to have, I hope you will let me know. I need hardly say 
that I greatly appreciate your interest. 

With warm regards. 

Sincerely yours, 


JOHN M. HARLAN. 


JOHN M. HarLaAn BroGRAPHTCAL DATA 

Birth, residence and family 

Born May 20, 1899, in Chicago, Ill. Residence: 489 East 5ist Street, New 
York City: also Weston, Conn. Married Ethel Andrews of New Haven, Conn., 
November 10, 1928. One daughter, Eve Harlan Newcomb (Mrs. W. A. Newcomb). 
Nducation 

Elementary and preparatory schools: Chicago Latin School. Appleby School, 
Lake Placid School. 

Graduated Princeton University 1920, A. B. degree. 

Elected Rhodes Scholar to Oxford University and attended Balliol College, 
1921-23, receiving B. A. degree in jurisprudence and subsequently M. A. degree. 


Upon return from Oxford attended New York Law School for 1 year, receiv- 
ing LL. B. degree in 1924. 
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Law practice 


Admitted to New York Bar 1925. Joined the firm of Root, Clark, Buckner & 
Howland (subsequently Root, Ballantine, Harlan, Bushby & Palmer), 31 Nassau 
Street, New York City, as an‘associate in September 1923; member of the firm 
from January 1931, to February 28, 1954. Specialized in litigation throughout. 
Public offices 

Appointed by the President to United States Court of Appeals, Second Circuit, 
on February 10, 1954, and took oath of office on March 4, 1954. 

Assistant United States attorney, Southern District of New York, 1925-27, 
under Emory R. Buckner. 

Chief assistant special counsel to Commissioners Clarence E. Shearn and 
Judge Townsend Scudder, appointed by Governor Smith in 1928 in removal 
proceedings against the borough president of Queens. 

Appointed by Governor Smith special assistant attorney general, State of 
New York, 1928-30, in connection with Queens County sewer prosecutions. 

Appointed by Governor Dewey as chief counsel to New York State Crime 
Commission in 1951. 


Bar association memberships 


American Bar Association; New York State Bar Association; Association of 
the Bar of the City of New York; New York County Lawyers Association; 
American Law Institute; International Bar Association. 

In the Association of the Bar of the City of New York have served on the 
following committees and held the following offices: Committee on admissions, 
1932-35, chairman, 1935; executive committee, 1935-39; committee on profes- 
sional ethics, 1945-48, chairman, 1946-47, vice president, 1948-50; judiciary 
committee, 1948-51, chairman, 1950. 

Director of New York County Lawyers Association, 1938-42. 

World War IT Service 

Colonel, United States Army Air Force, stationed in England 1942-44 as Chief 
of Operations, Analysis Section, Eighth Air Force, and subsequently member of 
Planning Section for the Occupation of Germany, United States Strategic Air 
Forces in Europe. Decorated United States Legion of Merit. 


OPINIONS BY HARLAN, C. J., UNITED STATES CouRT OF APPEALS FOR THE SECOND 
CIRcUIT 


Air Line Pilots Association et al. v. Civil Aeronautics Bd. (215 F. 2d 122) 
Austrian et al. v. Williams et al. (216 F. 2d 278) 

Austrian et al. v. Williams et al. (Rehearing) (216 F. 2d 278) 

Bournias v. Atlantic Maritime Co., Ltd. 

Comm. of Internal Revenue v. Fannie Hirshon Trust (213 F. 2d 523) 
Comm. of Internal Revenue v. Estate of Myles C. Watson (216 F. 2d 941) 
Constance v. Harvey (215 F. 2d 571) 

Cummins-Landau Laundry Machine Co. v. Alderman (212 F. 2d 342) 
Dizon v. U.S. A. 

Estate of Raymond Lupia v. Marcelle (214 F. 2d 942) 

Hyam v. American Export Lines, Inc. (213 F. 2d 221) 

Lewyt Mfg. Corp. v. Comm. of Internal Revenue (215 F. 2d 518) 
Murarka v. Bachrack Bros., Inc. (215 F. 2d 547) 

Newton vy. Pedrick (212 F. 2d 357) 

Niles-Bement-Pond Co. v. Fitzpatrick, C.I. R. (213 F. 2d 305) 

O’ Donnell Transportation Co. v. City of New York (215 F. 2d 92) 
Panella v. U.S. A. (216 F. 2d 622) 

Perkins v. United Transportation Co. & Taddeo Forte 

Perma-Fit Shoulder Pad Co. v. Best Made Shoulder Pad Corp. et al. 
U.S. A.v. Anthony Chiarella (Dissent) (214 F. 2d 838) 

U.S. A. v. Elizabeth Gurley Flynn et al. (216 F. 2d 354) 

U.S.A.v. Luther Joseph Wiesner (216 F. 2d 739) 

U.S.A.v. H. Wool & Sons, Inc. (215 F. 2d 95) 

U.S. A. ex rel. Joseph Accardi v. Shaughnessy (Dissent) 

U.S. A.ex rel. Leong Choy Moon v. Shaughnessy 

Siegelman v. Cunard White Star 
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Senator DanreL. Mr. Chairman, Mr. Buchanan has been here, from 
Pittsburgh, for 2 days. His testimony will be very brief, and I 
wonder if it would be possible to have him testify now. 

The CuairmMan. Yes, Senator. 

Do you solemnly swear to tell the truth, the whole truth, and 
nothing but the truth ? 

Mr. Bucuanan. I do. 


TESTIMONY OF JOHN G. BUCHANAN, PITTSBURGH, PA. 


The Cuarrman. Will you identify yourself, for the record? 

Mr. Bucnanan. Mr. Chairman, l am John G. Buchanan, of Pitts- 
burgh, Pa. 

I served from the year 1946 to the year 1949 as the first chairman 
of the American Bar Association committee on the Federal judiciary. 
My friend, Senator Langer, said as I took this seat, “He is a profes- 
sional witness,” but I beg leave to observe that this is the first occasion 
since the termination of my duty, quite an onerous duty it was, as 
chairman of the American Bar Association judiciary committee, that 
I have appeared here as a witness. 

I am very glad that my old friend and very able successor, Edward 
J. Fox, Jr., of Easton, now the chairman of that committee, is here to 
speak. 

The CHarrMaNn. Is that Easton, Pa. ? 

Mr. Bucwanan. Easton, Pa. Yes, Senator—to speak for the 
American Bar Association. 

Since the time of my service on the American bar committee, I have 
continued to take great interest in the qualifications of nominees for 
Federal judgeships, and there have been occasions, and the case of 
the Honorable John Marshall Harlan is such an occasion, when I have 
been able, of my own knowledge of the nominee, to recommend his 
confirmation; and on those occasions I have written to the chairman 
of the Committee on the Judiciary, Senator McCarran a while ago, 
Senator Langer later, and in this instance to you, Senator Kilgore, to 
recommend confirmation. 

I can put my view in a sentence, and perhaps make some observa- 
tions in support of it. 

In short, I may say that I am satisfied that in the past 9 years, and 
probably for many years before 1946, there has been no nominee for 
any Federal judgeship more amply qualified to serve on the Supreme 
Court than Judge Harlan is. 

I have known him for years, largely because of an intimate 
acquaintance with many of his former partners, both his seniors in 
the firm and his juniors, and have watched his career with a special 
interest, because I am in the situation of Senator Smith; I am an 
alumnus of the same college. 

Daniel Webster said, of Dartmouth, that it was a little college, but 
there were those who loved it. 

Now, Princeton is a little bigger college, and there are more who 
love if. 

I have been a trustee of that college, as a matter of fact, for many 
years, and I know a good deal about its traditions, and one of its tra- 
ditions is embodied in John Marshall Harlan. For instance, my col- 
league, Dr. Henry Van Deusen, the president of the Union Theological 
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Seminary, in New York, a member of the class of 1919 at Princeton, 
told me that of all the men in college im any class when he was there, 
and John Marshall Harlan was in the next class, Harlan was the 
outstanding man. 

Everything that he has done since his graduation and his beginning 
of the study of law, about 35 years ago, seems to me has fulfilled the 
promise of the youth. 

He became associated with one of the great law firms of this coun- 
try. Many of its members have always been noted for skill and suc- 
cess in advocacy, and in that firm he steadily grew in effectiveness 
and distinction until he came to be known as its leading trial lawyer. 

Then he reached the age of 55, and with a complete disregard for 
his own pecuniary and private interest, he accepted that appoint- 
ment as a Federal judge. 

Now, it is to be noted that his doing that is of a piece with the pat- 
tern of his whole life, for the public good, whether in peace or in 
war, this man has never failed to answer the call of duty. 

Having such a high opinion of him, I have observed his career dur- 
ing the short time that he has been on the bench, and I wish to say 
that he has distinguised himself not only by the fairness and the lu- 
cidity of his opinions, but by outstanding industry. 

He is a man, moreover, whose goodness of heart is reflected in great 
urbanity and personal charm, and his personality, and I think, from 
the point of view of a lawyer and an advocate, this is not to be over- 
looked, his personality is such as would grace any bench, and would be 
a constant source of comfort to the practitioners at the bar. 

Let me mention another thing: Since the death of the able and 
lamented Justice Jackson, the largest State in the Union has not been 
represented in the membership of its highest tribunal. 

I can say a great deal more than that: Since the organization of 
the courts of appeals some 60 years ago, no judge, not a single judge 
of the great court in the second circuit has ever heretofore been pro- 
moted to the Supreme Court. 

From the point of view of many lawyers, I am one of them, and I 
believe it is the point of view of the members of the bar of the United 
States in general, one President after another failed of making the 
best possible nomination to the Supreme Court by not ¢ hoosing a mem- 
ber of the bar of the court of appeals from the second circuit. 

President Eisenhower has not repeated the mistake of his predeces- 
sors. He has submitted to the Senate for confirmation the name of a 
great citizen, a great patriot, a great student, and great practitioner 
of the law, and a great judge of the Second Circuit Court of Appeals, 
which has been so strangely overlooked for so many years. 

Senator Danren. Have there been many circuit court judges pro- 
moted to the Supreme Court anywhere in the country ? 

Mr. Bucuanan. Too few, Senator. 

Senator Danret. In recent years? 

Mr. Bucuanan. Within my time, there have been men from the 
sixth circuit and the seventh circuit, for instance, but on the Atlantic 
seaboard, I regret to say there appears to have been a blind spot in 
the minds of many Presidents, because I cannot recall any from the 
first, second, third, fourth, or fifth circuit courts. 
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Senator Danie. There was one nominated, but who was not con- 
firmed, though. 

Mr. Bucuanan. Not confirmed. 

Senator Dantev. In recent years, it has been rather unusual to go 
to a court at all for appointments to the highest Court; isn’t that 
true? 

Mr. Bucuanan. I wouldn’t say unusual. Perhaps it has occurred 
too infrequently. 

Now, this is a mere coincidence, and of course it doesn’t mean a 
thing, but if you will allow me a little remark, on the score of personal 
privilege, when I took this morning the 4-mile walk which is my regu- 
lar habit every day that it does not rain, and some d: ays when it does, 
by a mere coincidence, the merest coincidence, I passed the statue of 
John Marshall, which I had not looked at for a good while; and I 
thought that the great name of John Marshall was well perpetuated 
in the service of his country in John Marshall Harlan. And I appeal 
to John Marshall Butler and the other members of this committee 
to vote for the confirmation of John Marshall Harlan, in order that 
that great name may be continued in American history, as the name 
of Washington was, in the nephew, Bushrod Washington; as the name 
Adams was, through 4 generations; as the name of Taft was, through 
3 generations; as the name of Roosevelt was. 

Senator Weiker. Well, I had a famous relative—— 

Mr. Bucuanan. What was the name? 

Senator WeLKer. Rev. George W. Walker, of Greensboro, N. C. 

Mr. BucuaAnan. I am sorry, I don’t know the name. 

(There was discussion off the record.) 

The CHarmman. Are there any further questions of the witness? 

Senator JENNER. No questions. 

The Cuarrman. If not, the witness will be excused. 

Mr. Bucnanan. Thank you, sir. 

The CuHarrman. Do you have some questions, Senator Welker? 

Senator Wevker. I have two questions of the witness, Methfessel. 

(Mr. Buchanan retired from the witness chair.) 

The Cuarrman. All right. Come forward. 


FURTHER TESTIMONY OF HERMAN METHFESSEL 


Senator Wetker. This morning it was testified that you drove by 
the residence of some characters by the name of the “D” brothers, 
I think. 

Do you recall that incident ? 

Mr. Meriresset. I am very glad you brought it up, because I over- 
looked it. 

[ was up hunting with two of my boys, up in Sullivan County, N. Y. 
Coming down, I came down the Pennsylvania side of the river, for no 
particular reason exc ept that I w ished to try that side. We got down 
in the neighborhood of Milford, and I remembered I had heard that 
they had quite an estate up there. Various prominent Staten islanders 
were reported to have been guests, including some of the clergy. I 
thought I would like to see it, and I started up the road to it. I got 
up perhaps 2 miles, and it struck me that it would perhaps be better 
at some future time if I were able to say I had never seen it, I had never 
been that close. 
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I turned around and ate back, and definitely was not on my 
way to visit them, because I didn’t know them that well. 

Senator Wetker. Did you know they were gangsters and gamblers? 

Mr. Meruresse. I knew they had the reputation of being gamblers; 
that is correct. 

Senator Wevker. I am rather shocked, Mr. Witness, that you, as 
district attorney, no matter how lovely their home or their estate 
might be, would even presume to see their house, let alone visit there. 

Mr. MeruresseL. It was on a public highway, sir. 

Senator Wetxer. I don’t care whether it was a public highway or 
not. The people of New York imposed great trust in you, and for 
you to even presume or think of going up ‘there and seeing the estate 
of these so-called “D” brothers, I say that doesn’t strike me very well. 

Mr. MerHresseL. May I answer that, sir? 

Senator WeLKer. Go right ahead. 

Mr. Meruressev. First of all, they were not known and are not 
known, even now with two of them in jail, as gangsters. They 
were 

Senator Wetxer. Well, gamblers—how about that? 

Mr. MernresseL, Gamblers; that’s all. 

Senator Werixer. That draws a pretty thin line. 

Mr. MreruressEt. Well, I think gangsterism involves considerably 
more violence. 

Senator Wevxer. I'll not argue with you. 

Mr. Meruressex. The second place, I had nothing in the way of 
evidence, I had nothing except rumor, and rumor alone is not enough 
to prosecute on, but it was enough that I felt that it was better if I 
never got anywhere near the place, and at that point, having joined 
in the “thought that you have just expressed, I turned around and 
went back. 

Senator WeLKeR. You are to be commended for that, but I must 
criticize you for your first overt act, that is, even thinking of driving 
by there. 

Mr. MeruHresseu. Pure idle curiosity. 

Senator WELKER. That’s all I have. 

The Cuatrman. Any further questions from anybody ? 

(No response. ) 

The Cuatrman. You may be excused. 

Mr. Meruresset. Thank you. 

The CuarrmaAn. You may be excused from the hearing, if you want 
to. 

Mr. Mernresse. I'd like to get started for Florida. 

The CHatrman. All right. 

(The witness was excused. ) 

The Cuarrman. I am trying to get to the out-of-town witnesses 
whenever possible. 

Mr. Fox. 

Do you solemnly swear to tell the truth, the whole truth, and noth- 
ing but the truth, so help you God? 

Mr. Fox. I do. 
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TESTIMONY OF EDWARD J. FOX, JR., CHAIRMAN, COMMITTEE ON 
FEDERAL JUDICIARY, AMERICAN BAR ASSOCIATION 


The Cuarmman. Please identify yourself for the record. 

Mr. Fox. I am Edward J. Fox, Jr. I live at Kaston, Pa. 

I have been a member of the bar for the last 32 years. 

I appear here in my capacity as chairman of the standing com- 
mittee on Federal judici iary of the American Bar Association. 

This committee is specifically authorized to speak on behalf of the 
association in recommending or opposing confirmation of persons 
nominated for the office of Federal judge. 

May I say that the committee appreciates your uniform courtesy 
in asking for its opinion or recommendation on nominations for Fed- 
eral judges. We can only be helpful and completely fulfill our fune- 
tion if we are able to objectively report on recommendations to you. 

I have been instructed by my committee to present its opinion on 
the qualifications of Hon. John Marshall Harlan to be a Justice of 
the Supreme Court of the United States. 

The committee first examined Judge Harlan’s qualifications in July 
of 1953, when his name was under consideration by the Department 
of Justice for appointment to the Court of Appe ~als for the Second 
Circuit: an examination into the character and professional attain- 
ments of one as well known as Judge Harlan is easily accomplished, 
but our examination was conducted. thoroughly among the members 
of the New York bar and throughout the second circuit. 

At that time we found that he was at the top of the trial bar in New 
York and throughout the circuit. He had enjoyed the broadest pos- 
sible appellate experience, and was a man of unimpeachable 
character. 

This committee, therefore, recommended his nomination, as well as 
his subsequent confirmation. 

His record as a judge has fulfilled all of our hopes. In the rela- 
tively short time he has served on the bench he has shown a tre- 
mendous capacity for work, and his opinions have displayed thorough 
and unquestioned scholarship. He has exhibited a fine judicial tem- 
perament and demonstrated an intensely practical approach to his 
problems that have come before him. 

This happy combination of attributes is not frequently found on 
the bench. 

Judge Harlan is described to me by a close friend of his as a quiet 
man of great dignity and charming manner. 

Lawyers everywhere recognize that these are qualities which add 
grace and author ity toa strong judge. 

Our committee is always interested in the age of a prospective 
judge. 

Judge Harlan is slowly approaching the age of greatest capacity 
and ability. 

My authority for this statement is the fact that he was born 1 month 
after I was, in 1899. 

Our committee has found no opposition at the bar to Judge Harlan. 
His nomination has uniformly been approved. 

Therefore, I have the honor to report that the Standing Committee 
on Federal Judiciary is of the opinion that Judge Harlan is ad- 
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mirably qualified by education, experience, natural endowment, and 
tradition, to be a Justice of the Supreme Court of the United States, 
and it is the unqualified recommendation of the committee, speaking 
for the American Bar Association, that the nomination of Judge 
Harlan to this high office should be confirmed. 

The Cuatrman. Are there any questions by any member of the 
committee 

( No response. ) 

The Cuarrman. If there are no questions, thank you. You are 
excused. 

(There followed discussion off the record.) 


TESTIMONY OF WENDELL BERGE, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


The Cuairman. Mr. Berge, do you swear that the testimony you 
will give on the matter on hand will be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mr. Bereée. I do. 

The Cuarrman. Identify yourself for the record. 

Mr. Bercr. Wendell Berge. Mr. Chairman and members of the 
committee, for the last 8 years I have been practicing law in the Dis- 
trict of Columbia. 

Prior to that I served 7 years as Assistant Attorney General of the 
United States, 2% in the Criminal Division, and about 314 in Anti- 
trust. 

Prior to that I was for 10 years a special assistant to the Attorney 
General, and prior to that I served, upon completion of my law-school 
course for a little less than 2 years, as a member of the staff of Root, 
Clark, Howland & Ballantine. 

If you want to go beyond that, I graduated from the University of 
Michigan Law School and the U niversity of Nebraska. I grew up 
in Nebraska. 

I first met Judge Harlan about the first week that I became a 
member of the staff, a junior law clerk, in Root, Clark, Howland, 
& Ballantine. I worked most of the time under his general super- 
vision for about 2 years. I cannot really contribute anything much 
beyond what has already been said because there have been so many 
distinguished members of the bar already that have testified and my 
statement, will be very brief. 

But I do want to say that the young men, men in their twenties, 
when they worked with Judge Harlan w vhen he was a junior partner— 
I think he was admitted shortly before he was 30—they have all had 
the utmost admiration for him as a lawyer, asa brilliant intellect, as 
a man of kindly and genial disposition. His character appealed to us 
as being of the highest and he was an inspiration to all of us, and I 
think that that would go without exception for the young men who 
constituted a very large | part of that staff. 

In those days there were perhaps 25 to 40 men in a firm of that size 
who were under 30 years of age. So from that point of view, perhaps, 
I can testify uniquely that Judge Harlan had the universal respect of 
his juniors in that firm. 

Now, I have known him through the years. Unfortunately, our 
opportunities for personal association have not been frequent, but I 
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have kept in touch with him and I have followed his career and have 
been proud that I knew him as a younger man. 

When I was Assistant Attorney General in ch: arge of the Antitrust 
Division, on several occasions Judge H: urlan, John—Mr. Harlan, had 
occasion to come before th Antitrust Division representing clients who 
were either under investigation or were already defendants in cases. 

I had a number of occasions to confer with him after he had con- 
ferred with members of my staff, and he wanted an opportunity to 
see me, and we would talk maybe for several hours at a time. 

Mr. Harlan always represented his clients’ interests appropriately, 
he did everything that was proper and reasonable for a man to do 
who represented the interests of private clients. On the other hand, 
he was not one of those lawyers, of whom we had many, who would 
come before the Division protesting that their clients could do no 
wrong, that everything—that it was an outrage for the Government 
to proceed in this matter, and who banged on the table and wanted to 
exert such pressure as they could to get recognition for what they 
wanted. 

Judge Harlan came to the Antitrust Division with a broad concept 
of the purposes, the economic pattern of the antitrust laws. He was 
not seeking special favors. He simply sought through conferences 
to establish with us constructive solutions for the settlement of the 
case, wherein there was usually two sides. And I can say that I know 
of several cases in which through his contribution a settlement 
thoroughly consonant with the purposes of the antitrust laws was ef- 
fectuated. IL also recall one case which he argued against the Gov- 
ernment. I did not personally appear for the opposition but I had a 

case which was immediately before his, so I had a chance to hear his 
argument. and Mr. Harlan made a most effective and statesmanlike 
argument in his chent’s behalf. 

My recollection is he lost the case, but Iam not sure of that; I think 
he did. But we respected him and we respected him as an honorable 
and fully worthy opponent. 

As for his views on public affairs he could only speak on that. All 
] know is that in the occasional instances when we had an opportunity 
to have lunch together or met on some social occasion, Judge Harlan 
always spoke with a profound understanding of the subject he was 
discussing, with dignity and with complete integrity and independence 
of thought. 

I feel that T have a rather wide acquaintance with the American 
bar both through my experience in the Government and through bar 
association work in the 30 years of practice that I have had, ‘that I 
have wide acquaintanceship in the American bar and I can say in all 
sincerity that I could think of no man of the American bar more 
worthy of appointment to be an Associate Justice of the Supreme 
Court than Judge Harlan. 

The Caamman. Any questions from committee members? 

Senator Lancer. What are you doing now? 

Mr. Berer. Practicing law, Sen: ator, in the Ring Building. 

Senator Lancer. How long were you Assist: ant Attorney. General 
in Antitrust 

Mr. Brrer. In Antitrust I was Assistant Attorney General, in 
charge of the Antitrust Division for about 314 years, but prior to that 
I served on the staff. 
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Senator Lancer. Did you ever put anybody in jail for vio- 
lating 

Mr. Brrcr. Now, Senator, you and I went over that, one time. 
[ Laughter. | 

Senator Lancer. I have no recollection of it. 

Mr. Berce. When I was head of the Antitrust. 

Senator Lancer. It is my recollection that you never convicted a 
single person. 

Mr. Berar. That is not so at all. We got—— 

Senator Lancer. Whom did you convict? 

Mr. Berce. We got a lot of convictions. 

Senator Lanarr. Give us the name of one single person that you 
put in jail. 

Mr. Berce. Now, I have had 7 years to rehearse on this, because you 
went all over that with me- 

Senator Lancer. Give us a name. 

Mr. Bercr. We did not put anyone in jail, as I recall it, and the 
antitrust laws are not primarily desigued to put people in jail 

Senator Lancer. Wait a minute. You know there is a criminal 
provision, where you can put a fellow in jail that violated the law. 

Mr. Bere. Well, there are many criminal provisions in our various 
lines that provide an optional jail sentence, where a fine is accepted. 

My views, and I know you do not agree ‘with them, but my views 
are that the criminal sanctions of the antitrust laws are there for their 
moral effect, to prevent violations, and they are somewhat comparable 
to traffic lights on the street. You do not put everybody in jail that 
runs through a light, you give him due warning ¢ and a fine. 

I think the criminal sanctions of the antitrust laws serve a very 
useful purpose, but I do not think that a man’s record is to be judged 
by the number he put in jail—anyhow, I am not up for confirmation 
for any office. [Laughter. ] 

Senator Lancer. But if you had a man who was always running 
through the red light, day after day, week after week, month after 
month, after a while he ‘ought to Jand in jail, at least one night. 
[ Laughter. ] 

Mr. Berge. Well, I think 

Senator Burier. In that case perhaps you ought to change the light. 

Mr. Bercr. I think Judge Barnes, the present head of the Antitrust 
Division, has put someone recently in jail, so that should score one 
point for the new administration. 

Senator Werxer. Well, I know that they have done some ax work 
on some of my people, the small Coca-Cola bottlers and gas workers, 
when Du Pont and all the rest went scot free. I happened to have 
acquaintance with that “greatest lawyer in Washington,” Judge 
Barnes 

Mr. Berar. I have a high a high admiration for Judge Barnes. 

Senator Werker. But not for coming after my little people. 

Mr. Bere. I am not here primarily to defend his administration. 

Senator Wetker. That is all right, but stay away from my Coca- 
Cola bottlers. 

Mr. Bercr. Maybe I should have added, Mr. Chairman, that I am a 
Democrat, perhaps I should have put that in along with other points. 

The Carman. Any further questions? 
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Senator Warkins. Off the record. 

The Cuairnman. Yes, off the record. 

(Discussion off the record.) 

Senator WeLKeER. You stated you sat down with the nominee and 
constructively, I believe, as I remember it, you tried to work out a 
solution for antitrust cases. 

Mr. Beroe. Yes, I said that. 

Senator WeL_ker. And can you name to me the defendants in those 
actions that he represented ¢ 

Mr. Berce. Well, I can only recall, sir, one. I think there may have 
been others, but whether there was one case in which we had many con- 
ferences or several conferences, or several cases, I cannot be sure. 

[ do remember that Judge Harlan was the counsel for the American 
Optical Co., which was defendant in one of our cases in which, after 
some considerable period of negotiation—as a matter of fact, that case 
was concluded after I left the Division, so I better not say what the 
final outcome was, but my recollection is it was quite satisfactory from 
the Government point of view. 

The CuHarrMAN. What you meant by that was: there were a number 
of cases settled by consent decree? 

Mr. Bercr. Yes—well, I do not want to overstate it. I can remember 
a number of conferences with Judge Harlan. New, as to how. many 
“ases were involved in those conferences, I do not want to state without 
checking the record. 

Let me say this. I think that I and all my successors as head of that 
Division have felt that some of the most constructive work has been 
accomplished through negotiated decrees. You may try a case and 
litigate for months in the courts and win it, and then the judge tells 
you to go off and prepare a mutually desir: able decree. The question 
is, What kind of relief does the Government get, and there are many 

‘ases where the Government wins the battle and loses the war. 

It is my experience that decrees after litigation have been in a 
broad sense negotiated deeree, and if they cannot agree, they put it up 
to the judge, who hears them on particular points; but if you read 
the present enunciated policy of the Department—and bear in mind, 
I am no longer with the Department—they emphasize the ‘beneficial 
effect and the saving of time and money to the taxpayers that can 
be accomplished through a negotiated decree rather than trials which 
last, maybe, several years, and at the end of the trial you still do not 
have a decree. 

Senator Lancer. Would that be true in income-tax cases, too? 

Mr. Berce. Well 

Senator WeL_ker. Have you had negotiations with Judge Harlan 
about Du Pont 

Mr. Berce. I had no negotiations. 

Senator WeLKeR. You were not in the Department then? 

Mr. Berge. My recollection is an investigation of the connection 
between General Motors and DuPont started while I was there, but the 
suit was instituted considerably afterward. Now that, you must bear 
in mind, was not a negotiated settlement. Judge Harlan was associate 
counsel and tried that case for many months before a Federal judge 
in Chicago, and they won their case. 

Now, I am in no position to pass on the merits of that, but the 
judge decided in favor of them. I will say, for my own part, and 
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IT made that declaration on a radio ge am about 6 weeks ago, I 
feel the case should be appealed and I feel that a decision involving 
so many millions of dollars of property, and so closely inter relating 
control, and one in which'both Government and defense had already 
spent so much money, ought not finally rest on the decision of a single 
judge, and I urged that it be repealed, and I think that the Department 
in the last several weeks announced it would be appealed. 

But, that has no relevance to the negotiations. That was the case 
in which General Motors and Du Pont convinced the judge the 
Government had no case, and I am not aware of the extent to which 
Judge Harlan participated in that case—I guess he participated, you 
know more about that than I, but in any event, counsel for General 
Motors and Du Pont won their case after a battle. 

Senator WELKER. Mr. Berge, at the time of the Youngstown Sheet 
& Tube merger, you were in Antitrust ? 

Mr. Berce. No. I left in 1947. I do not see what relevance it has 
to-——— 

Senator WeLker. I am not asking you to see—— 

Mr. Berce. I am sorry. 

Senator Werker. nd I merely asked whether or not you were in 
Antitrust. 

Mr. Berce. No. 

Senator Wrerker. And I ask you now whether or not it was decided. 

Mr. Bereer. No, it was not. 

Senator WeLker. Can you name any other cases in which you sat 
down and talked to the nominee for a constructive solution, for con- 
sent decree—and I do not argue with you about that, I think some 
of it perhaps was constructive, but it has not been the favored indoor 
sport down there for some time—can you name me some other clients 
that he sat down and talked with you about ? 

Mr. Berce. Senator, of course, you are asking me about things 
that happened more than 7 years ago, and I must confess that I did 
not bone up for this testimony, but my recollection is that Mr. Harlan 
represented the DeBeers Diamond Co. that was charged under the 
antitrust laws with a violation, that they had an international hookup 
of some sort. I suspect that- 

The CuatrMan. That is the DeBeers syndicate in London, is it not? 

Mr. Bercre. Yes. I suspect we may have discussed that, although 
T am not sure. 

Senator We.ker. Did it end up by a consent decree ? 

Mr. Berer. It ended up by going to the United States Supreme 
Court, and that is the case I referred to as having heard Judge Harlan 
argue. 

Senator Wetker. He won that; or not? 

Mr. Brercr. I am a little embarrassed, not being able to recollect. 

Senator WELKER. How did you happen to come up here? Did you 
just come up here by accident ? 

Mr. Bercr. You mean to testify? 

Senator Werxer. Yes. 

Mr. Bercr. I wrote Senator Kilgore a letter when I heard there 
would be a hearing. I felt I wanted a personal opportunity to testify 
on behalf of John Harlan, an old friend and a man I had worked 
under, and who has taken a great deal of interest—and I am here 
simply to speak for myself. 
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Senator Werker. Well, you should have boned up, because after 
all, this is a rough job on all of us. 

Mr. Brrer. I told you of the discussions I had with him. 

I can definitely recall he was fair-minded and willing to discuss 
things from a broad public standpoint and, as I say, I remember 
principally the American Optical Co. case, and I remember he argued 
the DeBeers case. I remember we had some discussions about it. 

Senator Werker. Now, in conclusion, I think you made a state- 
ment that you knew of no circuit court judge more qualified to go on 
the Supreme Court than the nominee. 

Mr. Berer. I made an even broader statement than that. 

Senator Werxer. All right, make a statement as broad as you want 
now, and then I will ask you questions. 

Mr. Berer. I think I said that I know of no one of the American 
bar better qualified. 

Senator Weiker. Did you ever hear of the work of Orrie Phillips 
of Denver, Colo. ? 

Mr. Beror. Yes, sir. I know Judge Phillips very well, and IT have 
a creat admiration for him. 

Senator WreiKer. Would you say that he was not qualified ? 

Mr. Berer. I would not say that. 

Senator Wev_ker. Or perh: ips as qualified as the nominee? 

Mr. Bercr. | was not saying anybody was not qualified. I think, 
however, that Judge Phillips is well along in his late sixties or 
seventies, and I think a man of Judge Harlan’s age is, under all the 
circumstances, better qualified. I can think of a lot of great American 
jurists who are qualified. 

Senator Wreiker. He handles one of the hardest workloads of any- 
one in the count ry—— 

Mr. Berce. I do not question that, and I ean think of many other 
men, but it is not for me to go down the line. There is Judge Parker 
of North Carolina, and Judge Biggs of Delaware—I can think of 
many able judges; but, just balancing it in my own mind—the ec! 
mittee does not need to take my opinion as worth anythine—but I 
was elated when I heard of Judge Harlan’s appointment and, as I say, 
I can think of nobody better qualified, and I can base that not just on 
reputation but the fact that I have known him now for 27 years and 
from that early admiration that grew up from having worked under 
his supervision for 2 years, and I did not have the good fortune with 
Judge Phillips or some of the others. 

T just let it rest on that. I can think of nobody better qualified. 

Senator Dirksen. I would like to direct a question to the Deputy 
Attorney General which I would like to ask. 

It runs in my mind that the Attorney General has made the decision 
that he would recommend for appointment for the Federal judiciary 
no one over the age of 60. Is that correct ? 

Mr. Rocrers. Senator— 

The Cuarrman. I think IT can answer that for you. That policy 
started back in the 1930’s when the definite Executive policy went out 
which has been followed by the present administration of not nomi- 
nating anybody on the bench past 60. 

Senator Dirksen. I wondered whether that would apply not only in 
the district court of Pittsburgh but the Supreme Court as well. 
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Mr. Rogers. Well, Senator, as a general rule that we try to follow, 
it is not to recommend anybody 65 or over. There is an exception, I 
think, sometimes in the case of a district judge going to circuit court, 
but generally speaking, and this was discussed with a lot. of the lead- 
ers of the Senate, generally speaking we have a policy of not recom- 
mending anybody 65 or over. 

We hada long talk with Senator Taft before he died about that and 
he thoroughly was in accord with that himself. 

Senator Weixer. If I can eRTEPt, that custom has not been fol- 

low ed, has it, before this committee ¢ 

Mr. Rogers. I think, Senator, there has been just one exception. 

Senator Lancer. Mr. Chairman, I have to leave, I have an appoint- 
ment, I have got notice that I absolutely have got to catch a plane at 
6o’clock. I want to read this record before I vote. 

The Cuarrman. When will you be back ? 

Senator Lancer. Sunday night. 

The Cuarrman. Off the record. 

(Discussion off the record.) 

The CuarrMan. If there are no more questions, thank you, Mr. 
Berge. 


TESTIMONY OF WHITNEY NORTH SEYMOUR, BAR ASSOCIATION, 
CITY OF NEW YORK, N. Y. 


The CuHarrmMan. Do you swear that the evidence you will give on 
the matter on hand now will be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. Srymovr. I do. 

The Cuarmman. Identify yourself to the reporter. 

Mr. Seymour. My name is Whitney North Seymour of New York, 
and I am here merely to say a word in support of confirmation on 
behalf of the Association of the Bar of the City of New York. 

I am a former president of that association. The present president 
was here yesterday, Mr. Allen Klots, and he had to go Sak and he 
asked me to come down, because I am acting chairman of the judiciary 
committee of that association. 

The New York lawyers have known Mr. Harlan for a great many 
years, and have worked with him in all kinds of bar association 
activities, and have seen him in court both as a lawyer and a judge. 

As you know, Mr. Chairman, and members of the committee, the 
bar generally has felt that it was of great importance to get the most 
experienced lawyers appointed to the bench and if they could have 
judicial experience before they went on the appellate bench, that was 
important. 

Mr. Harlan’s experience, as we know, we have worked with him, is as 
broad and comprehensive as you can find in any American. 

I just came back from an American bar meeting in Chicago, and 
the sentiment there among lawyers from all over the country was that 
this was an outstanding appointment. We think that of all the 
lawyers, we who are familiar with him, all over the country, we all 
expressly think he has the equipment to make a great judge of the 
Supreme Court, and I simply want to urge that we feel strongly, 
and I think this is all over the country among the lawyers, that he 
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ought to be confirmed and I hope that the committee will have 
that view. 

The Cuatrrman. Any questions ? 

Senator Weiker. | am impressed to see people coming up here rep- 
resenting the bar of New York, there are some 8,000 of them, I believe. 
Did you have a meeting to discuss the qualifications of the nominee ? 

Mr. Srymour. Judge Harlan has been before our committee twice; 
once as a circuit court judge when he was under consideration as 

Senator Werker. I am not speaking about a committee. Did you 
have your group together and poll them 4 

Mr. Seymour. The procedure is that the committee makes a report 
on the candidates, reports to the association as to its action. The 
committee reported to the association as to its action on Judge Harlan 
for the court of appeals, and | think also for the Supreme Court, 
but has—— 

Senator EKasrtanp. Wait a minute, Mr. Chairman. The answer 
is not responsive to Senator Welker’s question. I think the question 
was asked if they polled the membership. 

Mr. Seymour. No, sir, we do not have that procedure. 

Senator Weixer. With what firm are vou identified in New York? 

Mr. Seymour. Simpson, Thacher & Bartlett, 120 Broadway. 

Senator WeLker. | have no further questions. 

The Cuairman. Any further questions. 

(No response. ) 

The CuHairman. The witness is excused. 





TESTIMONY OF MERWIN K. HART, PRESIDENT, NATIONAL 
ECONOMIC COUNCIL, INC., NEW YORK CITY 


The CHarrMan. Do you swear the evidence you will give on the 
matter on hand will be the truth, the whole truth, and nothing but 
the truth, so help you God? 

Mr. Harr. I do. 

The CHarman. State your name, address, organization repre- 
sented, to the reporter. You have a prepared st: itement / 

Mr. "Harr. Yes, sir. 

The CHairman. Do you care to just file this statement ? 

Mr. Harr. No, I w ould like to read it. It is only 2 pages. I would 
like to interpolate 2 or 3 sentences. 

My name appears at the top—— 

Senator Warkins. I cannot hear you. 

The CHarmman. Now, are you speaking on behalf of the National 
Economic Council ? 

Mr. Harr. Yes, sir. Following a meeting of our executive commit- 
tee, it was decided we would appear in opposition to Justice Harlan’s 
confirmation. 

One of our country’s greatest needs today 

Senator Dirksen. How large is this committee? 

Mr. Harr. A committee of seven. 

The CHarmman. Well, wait a minute. How large is the council? 

Mr. Harr. About 2,000 members, with all States but one. 

Senator Werker. That is Idaho—— 
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The CHAIRMAN. 


NOMINATION OF 


(Discussion off the record.) 


Mr. 


of the Supreme Court to its historic stature. 


to a Ik 


Harv. 


yw ebb. 


JOHN MARSHALL 


Off the record. 


HARLAN 


One of our country’s greatest needs today is restor ation 
Its prestige has fallen 


Too often in the past 20 years the Court has become a politic: al 
One example is the segregation decision in which the Court 
usurped the functions of the C ongress. 

Every nomination to the Supreme Court should therefore be con- 
sidered in the light of this need. 

One of the threats to our country is that it may fall under the com- 
plete control of the United Nations or of some other world govern- 


body. 


ment. 


A long step in that direction is the asserted involvement of Amert- 
can domestic law through ratification of the United Nations Charter. 
This is in spite of section 7 of article II, which promised that— 


Nothing contained in the present charter shall authorize the United Nations 
to intervene in matters which ure essentially within the domestic 
of any State or shall require the members to submit such matters to settlement 


under 


the present charter. 


*x* * * 


jurisdiction 


Yet there has been continual pressure from various groups, such 


as the 


others to convert the 


of distinguishe 1d ane estry. 


American 


Association for the U 
UN Charter 


nited Nations, the Union and 


into a charter of world government. 

Utterances of the present Secretary of State indicate that he has 
been in favor of world government for many years. 
passages on page +59 of General Eisenhower's book Crusade in Europe, 
that he approves world government in principle. 
Treaty, which is characteristic of others, is in fact not a treaty between 
Japan and the United States, although we won the war almost single- 
handedly, but between Japan and the United Nations. 

Now we recognize that Justice Harlan is an able lawyer and a man 


It seems from 


The 


Japanese 


I think it is significant that the issue which 


I put up has not been touched upon by any of these lawyers, although 
certain questions from members of the committee touched on it, but 
there isa case pending today in the Supreme Court, known colloquially 
as the cemetery case, in which the issue is whether the ratification by 
the Senate of the United Nations Charter rendered the United Nations 
Charter superior to and put it in place of American domestic law. 

In my opinion, Mr. Chairman, if the Court should rule by majority 
case, that then the United Nations Charter does 
take the place of American domestic law, and there would be very little 
for you gentlemen sitting around this table and all of you on the Hill 
to do, because all of it would be subject to veto by the United Nations, 
or presumably any branch of the United Nations. 

I am impressed by the fact so many of those able lawyers who testi- 
fied today appeared to know nothing about the United Nations, know 
nothing about the Atlantic Union, when it seems to me that that is the 
most important single issue that is before this committee today. 

Senator Dante... You say that ease is still pending ? 


vote that that is the « 


Mr. 


Harr. 


I get to that in the next few lines, S 


Senator. 


It is understood that the present 8 members of the Supreme Court 


stand 4 to 4 on this issue. 


If Justice Harlan were to be confirmed as 
a member of the Supreme Court, would he vote with those four present 
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judges who are willing to make American domestic law subject to the 
United Nations Charter? The fact that he has been since 1952 a mem- 
ber of the National Advisory Council of the Atlantic Union, would 
seem to furnish the answer. 

Senator WeLtker. What year? 

Mr. Harr. 1952. 

[ realize that particularly on the Atlantic seaboard, and I have lived 
onthe Atlantic seaboard all my life, there are many persons who would 
be willing to see the United States rendered subject to the vote of the 
GU nations that compose the U. N., although most of them are vastly 
inferior to the United States in resources, manpower, and in many 
other ways, including traditions. 

We therefore regard the nomination of Justice: Harlan to the 
Supreme Court as of critical importance. 

To us it seems incredible that any American should be willing to 
surrender to aliens the control of themselves and their descendants 
and their country. 

On April 10, 1952, at Ottawa, Canada, former Justice Owen J. 
Roberts, the head of the Atlantic Union, said: 


We must decide whether to stand on the silly shibboleth of national sover- 
eignty 


and he asserted 


we must yield our national sovereignty to some higher authority, call it what 
you want. 

The Cramman. What was the oceasion of that speech: what was 
the meeting / 

Mr. Harr. I don’t know the oceasion, Senator, but that is men- 
tioned by Frank Holman who, incidentally, is a very active member, 
as you know, of the American Bar Association, in a pamphlet that 
he has just published, February 1955, called The Increasing Need for 
i Constitutional Amendment on Treaties and Executive Agreements. 

It is clear that Justice Harlan must share the view of Justice 
Roberts. If he does not, I would like to know; we would like to know. 

Therefore, if this committee favorably reports Judge Harlan’s 
name, will it not likewise be rejecting the “silly shibboleth of na- 
tional sovereignty” / 

We ask the Judiciary Committee to reject the nomination of Justice 
Harlan and not to confirm any nominee who is not known to be in 
favor of America first. 

Senator Easttanp. What is the National Advisory Council of the 
Atlantie Union / 

Mr. Harr. I could not give a detailed answer to that, Senator. I 
suppose it is what the name implies, men, men of prominence who 
have become willing to become identified with the organization because 
they approve its principles. 

I think that we, all of us around this table, serve on various advisor Vv 
committees; I happen to be on a few myself. 

Senator Eastianp. And its principle is to surrender the sovereignty 
of this country to the United Nations? 

Mr. Harr. In the case of this country, not the United Nations, but 
a group of nations, the United States, Canada, France, Belgium, 
Holland, not to forget Luxembourg, and various others, that would 
comprise one government, which would be superior to the United 
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States Government, superior to the British Government, if Britain 
fell for it, superior to other various governments. 

Senator McCietinan. Mr. Chairman, so that those that read the 
record may better understand it, may we have the citation of the case 
the witness referred to, where the present Supreme Court was dead- 
locked 4 to + on the issue he referred to, so that those who read the 
record may know ¢ 

(The citation referred to is as follows :) 

348 U.S. 880, November 15, 1954, Decisions per curiam: No. 28. Rice v. Siour 
City Memorial Park Cemetery, Inc., et al. Certiorari, 347 U. S. 942, to the 
Supreme Court of Iowa. Argued November 8-9, 1954. Decided November 15, 
1954. 

Per curiam: The Judgment is affirmed by an equally divided Court. Lowell C. 
Kindig argued the cause for petitioner. With him on the brief was Neil R. 
McCluhan and Jesse E. Marshall argued the cause for respondents. With him 
on the brief was H. C. Harper and Will Maslow, Leo Pfeffer, Shad Polier, and 
Joseph B. Robison filed a brief for the American Jewish Congress, as amicus 
curiae. Reported below : 245 Iowa 147, 60 NW (2d) 110. 

Mr. Hart. You all know it, you gentlemen all know it, I think, 
that Dean Clarence E. Manion, former dean of the law school, is 
broadcasting every Saturday evening, and in his broadcast on Febru- 
ary 13, 1955, broadcast No. 20, he says: 

It should be easy to guess where Justices Black and Douglas stood in the 
recent case of Rice v. Sioux City Memorial Park, in which the Supreme Court 
recently announced itself deadlocked 4 to 4. In that case the United Nations 
Charter was invoked to reverse a decision of the Supreme Court of Iowa, in 
a suit for damages because of alleged racial discrimination against an Indian. 

Senator McCiettan. Why did the Supreme Court—TI do not quite 
understand that procedure. 

Senator Eastianp. Well, it affirmed—it was an equally divided 
Court, and decision was rendered on November 15, 1954, which af- 
firmed the decision of the Supreme Court of the State of Iowa. 

Senator McCLetitan. Mr. Chairman, I would like to ask that the 
record of that decision be placed in this record, so that we may have 
it. 

Senator EastLanp. You mean the decision of the Supreme Court of 
lowa? 

Senator McCietian. The one that is relied upon here as being the 
decision—that we should act on this decision. 

Senator Easruanp. Here are the official reports of the Supreme 
Court. Of course, our Supreme Court did not render an opinion, no 
written opinion; you would have to get the opinion of the Supreme 
Court of Iowa. 

Senator McCrietxan. I think that should be in our record, for it 
to be complete. 

Senator JENNER. He wants the record of the Iowa court upon 
which the Supreme Court of the United States announced the tie 
decision. 

Senator McCietian. That is correct; I think we should have it 
for reference. 

Senator JENNER. As I understand, there is no announcement of 
how the judges voted. 

The CHamman. Here is the decision. 

Senator DanteL. Do you want to show on what point the decision 
wasmade? Is it not true there were other points on which that appeal 
was based, other points in controversy ? 
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Mr. Hart. I do not know, Senator. 

Senator Easrnanp. Yes, there were points; that is right. 

Mr. Harr. But I thought that Dean Manion was a well enough 
known lawyer and enough trusted lawyer to be relied on. I would 
be glad to put this in the record; this is only a three-page statement, 
but if this authority 

Senator Werxer. I think that Senator Eastland had it there. 

Senator Danret. Mr. Chairman, I have no objection to the receipt 
of the material, going into the record. Of course, the best evidence of 
what the Court held is the decision itself, but I understand the 
chairman is going to make that part of our record. 

The Crarrman. Senator McCleltan has it. 

Senator Danire. And United States Supreme Court Report 348 
U.S. 880, youn have the action of the Court? 

The CHatrmMan. Yes. 

Mr. Harr. Mr. Chairman, could I read just a few lines from this, 
and then give it to your record ? 

The Cuarrman. Yes. 

Mr. Harr. He goes on to say: 





The Iowa Court held that under lowa law and the 10th Article of the Bill of 
Rights, there was no cause of action. The plaintiff appealed to the Supreme 
Court on the ground that there was racial discrimination and for that reason 
the United Nations Charter superseded Federal and State Constitutions. From 
the Supreme Court’s announcement that it was divided evenly, we may assume 
that four of its Justices think that the plaintiff is correct. At the moment 
therefore, we may be just one Supreme Court Justice short of substituting the 
United Nations Charter for the sovereignty, independence, and constitutional 
government of the United States. 


(The material submitted by Mr. Hart is as follows:) 


WEEKLY RApIoO PROGRAM OF DEAN CLARENCE EF. MANION—MetTuar BROADCASTING 
SYSTEM 


Broadcast No. 20, February 13, 1955 
Sponsor: Manion Forum of Opinion, South Bend, Ind. 
REPAIR THE BROKEN CHAIN—PASS THE BRICKER AMENDMENT 


For a final analysis of our critical need for the Bricker amendment we must 
now back away from it and get perspective. Momentarily, let us forget laws, 
executive agreements, States rights and international covenants. Why do we 
need any part or provision of the Constitution at all? Great Britain gets along 
without a constitution and is therefore untroubled by controversy over pro- 
posed constitutional amendments. How do we happen to have Federal and 
State Constitutions? What is the scope, purpose and justification for our 
peculiar unprecedented constitutional system? 

When we view it as a whole, we see that constitutional government in the 
United States is rooted in the self-evident truths of the Declaration of Inde- 
pendence. As the very predicate of our Revolution we declared that government 
is man’s agent for the protection of God’s inalienable gifts of life, liberty, and 
the right to pursue happiness. Then and there, for the first time in human 
history, government was logically and definitely reduced from its traditional 
role of tyrannical mastery, to the simple service and deliberate will of human 
nature. Then and there, we tied the governmental tyrant down with con- 
stitutional chains of checks, balances, divisions and enforceable restraints. This 
achievement is the climax of American history. It is the basic cause of all of 
our subsequent power, achievement, and material prosperity. 

I'rom immediate, practical experience, our Revolutionary forefathers verified 
the historical fact that government, although useful and necessary, is perpetually 
dangerous, and the most difficult force on earth to harness and control. Ina 
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healthy, understandable spirit of fear the Founding Fathers cut American 
Government up into pieces and copper-riveted each part of it down with positive 
enforceable restraints. They understood what Woodrow Wilson so well said 
more than a hundred years later, namely, that “the history of liberty is the 
history of the limitation of governmental power.” 

Every line of every State and Federal Constitution that the Founding Fathers 
made, was a limitation—a strong restraining chain upon the power of some 
part of American Government. Seeing that constitutional system in perspective, 
we observe it as a balanced pattern of restrictions upon every officer and de- 
partment of American Government. When he takes his constitutional oath of 
office, every governmental official in this land puts on his own particular con- 
stitutional ball and chain. This goes for, and from, the traffic cop on the corner, 
on up to and including the President of the United States. 

Our constitutional system gives no State or Federal official a free roving 
commission to wander at will over the field of American Government. Such a 
license would condemn to death the very personal liberty which it is the dedi- 
eated object of American Government to preserve. 

So much for the general, overall view. Now let us step up close and take 
a good look at article VI of the Constitution which the Brieker proposal! is de 
signed to amend. First of all, this article reminds us that our present Con 
stitution did not create the United States of America. Our present Con- 
stitution was drafted in 1787 and became effective in 1789. The United States 
Was created by the Declaration of Independence in 1776. Our first Federal Con- 
stitution was called the Articles of Confederation which became effective in 
1781. When our present Constitution began to operate with the first inaugura- 
tion of President George Washington, our national history was nearly 13 years 
old. This being so, Article VI begins this way: 

“All debts contracted and engagements entered into, before the adoption of 
this Constitution, shall be as valid against the United States under this Con- 
stitution as under the Confederation.” Observe that the obligations of exist- 
ing private and public debts are made to carry over without any attempt at 
repudiation. 

Now watch this next sentence: “This Constitution, and the laws of the 
United States which shall be made in pursuance thereof; and all treaties made. 
or which shall be made under the authority of the United States, shall be the 
supreme law of the land.” Observe that legislation is now valid as the law of 
the land only when it conforms to the Constitution, but that treaties, in existence 
when the Constitution was adopted or to be made thereafter, are the supreme 
iaw of the land when made merely, under the authority of the United States.” 

Now, it doesn’t tne a constitutional lawyer to see the explosive nature of 
this distinction betscen the requirement for supreme laws on the one hand 
and for supreme treaties on the other. Why didn’t the framers say that laws 
and treaties shall be made in pursuance of the Constitution? One reason is 
obvious. In our then 13-year-old national history, we had already made a 
number of treaties with France, Spain, Holland, and finally, an involved peace 
treaty with England. The framers wished to reaffirm the binding quality of 
these existing treaties. They could not be made pursuant to the Constitution 
because they were made before the Constitution existed. (As was the case 
with existing debt obligations. ) 

But whatever their motive for the distinction, it is inconceivable that the 
framers intended to lift treaties above the very Constitution which made the 
negotiation of those treaties possible. When the Constitution was written, a 
treaty Was merely a contract between sovereign governments. Treaties were 
not then, as they are now, a regulation to be enforced by government against 
the citizen (Alexander Hamilton, Federalist 75). This constitutional provision 
was adequate for the old fashioned 18th century type of treaty, but it is woefully 
inadequate protection against the modern type—the United Nations type of 
treaty, which now threatens to destroy the Constitution altogether. 

The pending Bricker amendment will protect the Constitution as a whole by 
the following language: Section 1; “A provision of a treaty or other interna- 
tional agreement which conflicts with this Constitution, er which is not made 
in pursuance thereof, shail not be the supreme law of the land nor be of any 
force or effect.” 

Ask the opponents of the Bricker amendment to explain why they object to 
that simple protection for the Constitution. 

Section 2; “A treaty or other international agreement shall become effective 
as internal law in the United States only through legislation valid in the absence 
of international agreement.” 
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This is the section which protects the American home rule. Why should our 
internal law (of the United States) be made at London, Paris, or Geneva 
instead of at Washington, Indianapolis, or Austin, Tex? What is the alternative 
to the Bricker amendment? What, in other words, do we have now? 

Modern writers, including some present Supreme Court Justices, tell us in 
substance that the existing treaty power in the Constitution amounts fo a 
separate, superior governmental agency that can accomplish anything, including 
the things which the Constitution forbids. The possibility for such a construc- 
tion was suggested to Jefferson when the Constitution was up for ratification. 
He laughed it off as fantastic saying, “If the treaty power is unlimited, then 
we don't have any Constitution.” “Surely.” he wrote. “the President and the 
Senate cannot do by treaty what the whole Government is interdicted from 
doing in any way” (Jefferson Manual of Parliamentary Practice). But Jeffer- 
son did not envision articles 55 and 56 of the United Nations Charter—now 
binding upon us a duly ratified treaty. 

Listen to these provisions : 

Article 55—"The United Nations shall promote, (a) higher standard of 
living, full employment and conditions of economic and social progress and 
development, (b) solutions of international, economic, social, health, and related 
problems and international cultural and educational cooperation, and (c¢) 
universal respect for, and observance of, human rights and fundamental free- 
doms for all without distinction as to race, sex, language, or religion.” 

Article 56-——‘All members pledge themselves to take joint and separate action 
(in cooperation with the Organization) for the achievement of these purposes 
set forth in article 55.” 

Under our Constitution, the achievement of these purposes is left to the indi- 
vidual citizen or to State action under the 9th and 10th articles of the Bill 
of Rights. Have these reservations now been lost by our ratification of the 
United Nations Charter? Years ago Mr. Justice Black and Mr. Justice Douglas 
of the United States Supreme Court joined in this expression: “There are 
additional reasons now why that (State of California) law stands as an obstacle 
to the free accomplishment of our policy in the international field. One of 
these reasons is that we have recently pledged ourselves to cooperate with the 
United Nations to promote universal respect for and observance of human rights 
and fundamental freedoms for all, without distinction as to race, sex, language, 
or religion. How can this Nation be faithful to this international pledge, if 
State laws, which bar land ownership and occupancy by aliens on account of 
race, are permitted to be enforced?” (Ovama vy. California, 332 U.S. 633.) 

This was in 1948. Incidentally, in a Supreme Court case decided the same 
vear (Shelly v. Kramer, 344 U.S. 1), exactly the same argument was made. It 
appeared in a brief filed by the American Association for the United Nations 
and it was signed by Alger Hiss. It should be easy to guess where Justices 
Black and Douglas stood in the recent case of Rice v. Sioug City Memorial Park, 
in which the Supreme Court recently announced itself deadlocked 4 to 4. In 
that case the United Nations Charter was invoked to reverse a decision of the 
Supreme Court of Lowa, in a suit for damages because of alleged racial discrimi- 
nation against an Indian. 

The lowa court held that under Iowa law and the 10th article of the Bill 
of Rights, there was no cause of action. The plaintiff appealed to the Supreme 
Court on the ground that there was racial discrimination and for that reason 
the United Nations Charter superseded Federal and State Constitutions. From 
the Supreme Court’s announcement that it was divided evenly, we may assume 
that four of its Justices think that the plaintiff is correct. At the moment 
therefore, we may be just one Supreme Court Justice short of substituting the 
United Nations Charter for the sovereignty, independence, and constitutional 
Government of the United States. 

During his United Nations “police action” in Korea, President Truman 
seized the steel mills. When the case reached the Supreme Court, three Justices 
joined in a dissenting opinion which upheld the Presidental seizure under the 
provisions of the United Nations Charter (Saicyer v. Youngstown ete. 348 U. 8. 
479). In that case the Constitution survived its test with the U. N. Charter 
with two votes to spare. The margin of victory is now down to one. 

At the moment Justice Douglas makes no attempt to disguise his predilection 
for a constitutional world order. According to their college newspaper (Law 
Association News, December 1954, Notre Dame Law Association) he recently 
told a group of law students that “The Communist press has long advocated 
world government.” “They have done,” he continues, “what we should have 
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done years ago, the single, most important thing, improving understanding 
between different peoples.” 

Apparently, according to Justice Douglas, perfect understanding will come 
only when we have drowned the Constitution in a world charter. According 
to prevailing law, which Justice Douglas’ decisions have helped to make, the 
process is ready-made for us. It was Justice Douglas who gave us the famous 
Pink decision (U. S. v. Pink, 315 U. S. 208, 1942) wherein he said: “A treaty 
is a ‘law of the land’? under the supremacy clause (article VI, clause 2 of the 
Constitution). Such international compacts and agreements as the Litvinov 
assignment have a similar dignity.” And again in the same opinion, “State 
law must yield when it is inconsistent with, or impairs the policy provisions of 
a treaty or of an international compact or agreement. Then the power of a 
State to refuse enforcement of rights bused on foreign law, which runs counter 
to the public policy of the former, must give way before the superior Federal 
policy evidenced by a treaty or international compact or agreement.” 

Notice that the Senate need not even be consulted. According to this decision, 
the President can amputate the Bill of Rights all by himself. But you ean 
trust our great President not to do it, you say? Thomas Jefferson was also 
a great President. He told us this: “In questions of power, let no more be 
said of confidence in man, but bind him down from mischief by the chains 
of the Constitution.” 

The pending Bricker amendment well may be your last chance to mend the 
broken chain. 


The Cyarrman. Any further questions? Have you finished your 
testimony ? 

Mr. Harr. Yes. 

The Cuarrman. It has been requested that the decision of the Court 
be part of our record. 

(The decision referred to is as follows:) 


RIce v. Sioux Crry MeMorran ParK CEMETERY, INC., ET AL. 
No. 48304. 
Supreme Court of Iowa. 
Sept. 22, 1953. 
Rehearing Denied Nov. 20, 1953. 


Action at law for damages for private cemetery’s refusal to permit burial of 
plaintiff’s alleged non-Caucasian husband in a burial lot purchased by plaintiff 
under a contract restricting burial privileges to members of the Caucasian race. 
On motion by both parties for adjudication of points of law, the Woodbury District 
Court, Ralph C. Pritchard and Ralph W. Crary, JJ., entered rulings in favor of 
defendant, and plaintiff appealed. The Supreme Court, Larson, J., held, inter 
alia, that the restrictive covenant was not void as being violative of public policy, 
of the equal privileges and protection clauses of Federal and State Constitutions, 
or of the provisions of the treaty embodied in the United Nations Charter which 
pledges member nations to promote observance of human rights and fundamental 
freedoms without distinction as to race. 

Affirmed. 

1. Civil Rights Ge}4 

Under doctrine of expressio unius est exclusio alterius, statute providing that all 
persons are entitled to full and equal enjoyment of accommodations, advantages, 
ete., not having mentioned cemeteries, excluded private cemeteries so that such 
eoametory in denyins burisl privileges to non-Caucasian did not violate such 
statute. I.C.A. § 735.01 et seq. 

2. Constitutional Law G-e215 

Provision of contract for purchase of burial lot in private cemetery that burial 
privileges accrued only to members of Caucasian race was not void as being 
violative of equal protection clauses of either Federal or State Constitutions. 
I.C.A.Const. art. 1, §§ 1,6; U.S.C.A.Const. Amends. 5, 14. 
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3. Constitutional Law Ge215 


Covenants C1 
Within doctrine that the State cannot take action to enforce restrictive cove- 
nant based on color or race, State action relates only to direct acion by legisla- 
tive, executive or judicial authorities, or any person or group exercising govern- 
mental function, and therefore court, in permitting private cemetery to rely, in 
action against it for damages for failure to permit burial of non-Caucasian in 
the cemetery, upon provision in contract of purchase of burial lot that burial 
privileges should accrue only to members of Caucasian race, was not prohibited 
by equal privilege and protection clauses of Federal Constitution. U.S.C.A. 

Const. Amends. 5, 14. 


4. Cemeteries C16 
Treaties GPs 

The treaty embodied in charter of United Nations has no application to private 
conduct of individual citizens of United States, and therefore provision of con- 
tract of purchese of burial lot that burial privileges should accrue only to mem- 
bers of Caucasian race was not violative of treaty provision pledging member 
nations to promote observance of human rights and fundamental freedoms with- 
out distinction as to race. United Nations Charter, arts. 55, 56. 
5. Cemeteries G16 

Provision of contract for purchase of burial lot in private cemetery that burial 
privileges should accrue only to members of Caucasian race was not void as 
being violative of public policy. 


6. Contracts G142, 176(1) 


The validity and construction of written contract is matter of law for court 
to decide, not question of fact for jury. 
7. Cemeteries G16 

Restrictive covenant in contract for purchase of burial lot in private cemetery 
that burial privileges should accrue only to members of Caucasian race referred 
to race of person or thing to be buried, rather than to race of owner of lot. 
8. Cemeteries G16 

A person of 14, Indian blood was not a “Caucasian” within restrictive cove 
nant of contract for purchase of burial lot in private cemetery that burial 
privileges should accrue only to members of Caucasian race. 

See publication Words and Phrases, for other judicial construction and defi- 
nitions of “Caucasian’”’. 
9. Cemeteries G16 

The term “Caucasian race” as used in restrictive covenant of contract for 
purchase of burial lot in private cemetery that burial privileges should accrue 
only to members of Caucasian race was sufficiently definite to be recognized 
legally and was not void for uncertainty. 
10. Cemeteries C16 

In action for damages for refusal of private cemetery to permit burial of 
plaintiff's alleged non-Caucasian husband in burial lot purchased by plaintiff 
under contract restricting burial privileges to members of Caucasian race, 
allegation in petition that cemetery knew or reasonably should have known 
that deceased was an Indian did not go so far as to claim waiver of terms of 
written contract and did no more than suggest another separate agreement or 
misunderstanding of terms of executed agreement. 


11. TortsGml1 


Conduct that is merely a breach of contract is not a tort, but the contract may 
establish a relationship demanding the exercise of proper care, and then a tortious 
and intentional violation of that requirement might give rise to tort liability. 


12. CemeteriesC16 


Tort liability of private cemetery could not be predicated upon cemetery’s 
refusal to permit burial of non-Caucasian in lot purchased under contract which 
contained restrictive covenant limiting burial privileges to Caucasians where 
such restrictive covenant was not void. 

Neil R. McCluhan, Winnebago, Nebr., and Kindig & Beebe, Sioux City, for 
appellant. 
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Shull & Marshall and Harper, Gleysteen & Nelson, Sioux City, for appellees. 
LARSON, Justice. 
Plaintiff commenced her action for damages against the defendants by filing 
a petition in three counts, which was later twice amended and still later ordered 


recast. In 


a 


cuse of 


the petition is set out in full. 


remanded 


to 


the s 


tate 


jurisdictional question. 


into a written 


as follows: 


“M. No. 13: 


>= 
red. 


eontract 


Sergeant 


court 


the same entitlement found in D. C., 102 F. Supp. 65s, 


In this opinion by Judge Graven the case was 


for final adjudication on the issues, due to a 


The action against the individual defendants was dis- 
missed below and no appeal is taken from that decision of the court. 

Plaintiff in her petition alleges that on or about August 17, 1951, she entered 
“Exhibit A” for the purchase of three cemetery lots 
belonging to defendant corporation, one lot to be used for the burial of her 
deceased husband, 
Korea. This contract contains a racial restrictive clause and provides in part 


Rice, whose body was being shipped home from 


“Sioux City Memorial Park Cemetery, Inc. 

“This contract, made at Sioux City, lowa, on this 17th day of August, 1951, 
between the Sioux City Memorial Park Cemetery Inc. (owners and developers 
of Sioux City Memorial Park, its successors and assigns, Party of the First 
Part (seller) and Mrs. Evelyn Rice, of Winnebago, Nebr. Party of the Second 
Part (purchaser), Witnesseth : 

“That the said Party of the Second Part agrees to purchase from the said 
Party of the First Part the following: Right of Sepulture in and to So. 44 (spaces 
tK) & 6) Lot 58 in Section Veterans, Sioux City Memorial Park, a burial ground 
with permanent care as hereinafter provided, a plat of which has been or will 
be recorded with the Recorder of Deeds in Woodbury County, Lowa, with priv 
ilege to exchange said lot before Sepulture for any other unsold lot of the same 
price and privilege at time of transfer * * * 


“This agreement 


is assignable only with the consent of seller, and burial 
privileges accrue only to members of the Caucasian race, and before any burial 
can he made the grave space or spaces so used shall be paid in full. 

“This contract is subject to the rules and regulations and by-laws of the Sioux 
City Memorial Park Cemetery, Inc. The Party of the Second Part agrees to pur- 
chase any grave markers necessary from the Party of the First Part. Only 
bronze markers may be used in said cemetery, and must be purchased from the 
Party of the First Part subject to its rules and regulations. 

“No condition, regulation, or agreement other than those printed hereon or 


contained in Sioux City 


combat on 


suffering. 


active 


In 


each 


that 
duty 


* THE 


Memorial Park Cemetery, Inc. rules and regulations 
shall be binding upon the seller, and this agreement shall not become effective 
until executed and approved by an executive officer of the Sioux City Memorial 
Park Cemetery, Inc.” 

Plaintiff alleged 


the deceased husband, Sergeant John Rice, killed in 
1 Korea, had 14.6 Winnebago Indian blood and 
46 white blood, and that defendant cemetery refused to permit the body of her 
deceased husband to be lowered into the ground, after graveside services were 
Leld, caused the body to be removed from the grave site and advised her that 
the refusal was because “he was not a Caucasian.” 

Plaintiff further alleged that defendant cemetery published a pamphlet ex- 
plaining its action in refusing the burial, which caused her humiliation and 
count 
pamphtet filed as Exhibit C is in part as follows: 


rkRu 


she 


TH 


asked judgment in the sum of $60,000. The 


ABOUT THE SGT. RICE INCIDENT 


“In fairness to our Lot Owners and the citizens of Sioux City and vicinity, 
who are interested in the Memorial Park, we feel that the many false statements 
that have been published about this incident should be clarified by a frank state- 
ment of the truth: 

“1. Contrary to general belief and newspaper publicity the Sioux City Me- 
morial Park did not solicit the burial of Sgt. Rice. 


“Mr. D. T. Boyd, the undertaker of South Sioux City, Nebraska, called and made 


the appointment to meet Mr. Ben Willey, Sales Manager, at the Park on August 
17, 1951, after, as we were later informed, they had been turned down by two 
or three other cemeteries. 
her sister are both white but married to Indian brothers) met Mr. Willey at the 


Mr. 


3oyd, Mrs. Rice and her sister (Mrs. Rice and 


Park and Mrs. Rice purchased three spaces on an installment basis and ar- 
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ranged for the burial of Sgt. Rice. Nothing was said about Sgt. Rice being 
Indian or that Mrs. Rice lived on the Indian Reservation when the lot was pur- 
chased, or prior to the funeral. On the 18th day of August a copy of the con- 
tract signed by Mrs. Rice was mailed to her containing the restriction limiting 
burial to members of the Caucasian race. The funeral was not held until August 
28th. Mrs. Rice had had her copy of the contract for ten (10) days, which was 
ample time for her to inform herself of its contents and restrictions. Mr. Boyd 
knew. or should have known, about the restriction, as an undertaker of this 
community whose business is dealing with cemeteries, especially as we have 
been informed that the burial was turned down by two or three other cemeteries 
hefore coming to the Memorial Park. Contrary to publicity, the service by the 
Catholic priest at Memorial Park was not interrupted and the family had already 
left the grave site when Mr. Willey asked the undertaker and was informed that 
the deceased was an Indian. The body was never lowered into the ground. The 
first notice the Park had of the fact that the deceased might be an Indian was 
that practically all of the mourners at the funeral were Indians. 

“2. The present Owners and Officers of the Park have no racial prejudice and 
were not responsible for the restriction to only members of the Caucasian race. 

“3. Every contract and deed since the cemetery was started carries this 
restriction. 

“4. Dr. R. S. MeNeish of the National Museum at Ottawa, Canada, and other 
Canadian archeologists have reported definite proof that American Indians 
are descended from Wild Mongolian Nomads that came to North America from 
Asia by way of Alaska. In other words, the American Indian is not of Caucasian 
descent, to the best of our available information. 

“If the burial of Sgt. Rice had been permitted, every Lot Owner in the Park 
could have recourse against the corporation for damages for breach of contract. 
The officers of the Park are legally bound to enforce and protect its contracts 
and contract holders—such proceedings could have financially wrecked the Park. 
Any removal of this restriction would have to be by agreement of all lot owners, 
Which would be a practical impossibility. 

“>. The officers of the Park have never at any time retracted from the position 
first taken, as they could not legally do so. 

“6. The apology so publicized was simply an expression of regret that the 
officers were legally bound to take the position they did. 

“7. Contrary to reports in the press, the officers of the Park did not offer Mrs. 
Rice any lot in the Memorial Park. The City Council of Sioux City offered any 
lot in any Sioux City owned cemetery. Mrs. Rice had already contracted for 
space in Memorial Park which made such an offer on behalf of the Memorial Park 
unnecessary. As she could not legally use the space already contracted for, you 
can see such an offer would be meaningless. We have had many inquiries as to 
why we did not publicly defend our position during the height of the publicity 
that was given to this incident. Our failure to do so was in deference to the 
request of many businessmen and citizens of Sioux City who wished to end the 
publicity as quickly as possible, and also to our knowledge of the fact that under 
this mob hysteria, any statement made by us, as had been demonstrated, would 
not be fairly reported. 

“Ss. The restriction to members of the Caucasian Race is almost as old as the 
cemetery business and has come down with the development of the cemetery 
business. This restriction is in probability 90 percent of the private cemeteries 
in the United States, including Forest Lawn in California and Graceland Park 
in Sioux City. Private cemeteries have always had a right to be operated for 
a particular group such as Jewish, Catholic, Lutheran, Negro, Chinese, ete., not 
because of any prejudice against any race, but because people, like animals, 
prefer to be with their own kind. * * * 

“We submit the above for your fair and unbiased appraisal. 


“THE MeMorrIAL PARK, 
“Siour City, Towa.’ 


Both defendants and plaintiff moved for an adjudication of substantially the 
same points of law under Rule 105 R. C. P., 58 I. C. A. and the court ruled: 

That the social restriction clause in the contract Exhibit A is not void but is un- 
enforceable as a violation of (a) The Fifth Amendment of the United States 
Constitution; (b) the Fourteenth Amendment to the United States Constitution, 
and (¢) Sections 1 and 6 of Art. Lof the I. C. A. Constitution of the State of Iowa; 
(d) Publie policy of the State of Iowa and of the United States Government ; 
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That the restrictive clause in the contract Exhibit A refers to the race of the 
person or thing to be buried, rather than to the race of the owner of the lot; 

That a person alleged to be of “4, Winnebago Indian and 54g white blood, is 
not, as a matter of law, a person of the Caucasian race within the meaning of the 
term as used in the contract ; 

That the action of a state or federal court in permitting a defendant to stand 
upon the terms of its contract and to defend this action in court would not con- 
stitute state or federal action contrary to the 5th and 14th amendments to the 
United States Constitution. 

That the acts of the defendants alleged do not constitute a violation of “public 
policy” as as a matter of law; 

That the term ‘“‘Caucasian Race” as used in the contract Exhibit A, is not 
“ambiguous, unintelligible, and meaningless” and 

That the United Nations Charter has no legal effect as to legality or illegality 
of the provisions of the contract involved herein, or of the rights of the parties 
hereto. 

We denied an application for interlocutory appeal and thereafter on Decem- 
ber 6, 1952, defendants made a second application to the district court to adjudi- 
cate points of law remaining. The court found this action was originally 
premised upon an alleged breach of contract, and as elements of damage, plaintiff 
listed her injury as humiliation, mental distress, ete., increased by (1) the moving 
of the body after it was ready to be lowered into the ground, and (2) by the 
publication of a pamphlet explaining the incident complained of by plaintiff. 
The court further found no independent tort action involved and having ruled 
against plaintiff on her claim for breach of contract, there was nothing left upon 
which to base damages, the only allegation remaining in the petition, after all 
allegations of wrongdoing were removed, by the court’s rulings on points of law. 
We agree. 

Plaintiff relies upon and argues six alleged errors but her main contention is 
that the court erred in holding, as a matter of law, that the racial restrictive 
clause in the admitted contract was not void, and that the action of the court in 
permitting the defendants to stand upon its terms and defend thereunder this 
action for damages in court would not amount to nor constitute state or federal 
action contrary to the 5th amendment or the 14th amendment to the United States 
Constitution or the I. C. A. Constitution of lowa, Section 1, Art. 1, or Section 6, 
Art. 1. 

We shall discuss this contention first and address ourselves to the contract 
rather than tort features of plaintiff's complaint. The complaint sounding in 
tort will be later considered. 

I. It is strongly contended by plaintiff that the whole field of law on the subject 
of restrictive covenants was completely changed by pronouncements of the U. 8. 
Supreme Court in the cases of Shelley v. Kraemer, 334 U. S. 1, 68 S. Ct. 836, 92 
L. Ed. 1161, 3 A. L. R. 2d 441, and Hurd v. Hodge, 334 U. S. 24, 68 S. Ct. 847, 92 
L. Ed. 1187, which hold in effect that affirmative action of state courts by grant- 
ing injunctions, specific performance and other active aids to the enforcement 
of restrictive covenants based on color or race, was state action and violated 
the 5th and 14th amendments of the United States Constitution. In this group 
of cases it is to be noted that the state has lent its power in support of the actions 
of private individuals or corporations and of course, in so doing has clothed the 
private acts with the character of state action. While we must recognize an 
evolution or our society as disclosed by these recent decisions, all of the previous 
decisions may be distinguished from our present case in that they disclose the 
exertion of governmental power directly to aid in discrimination, or other 
deprivation of right. Certainly, that factor is not presented here where the state 
has maintained neutrality. But plaintiff would have us go one step further than 
the United States Supreme Court and declare any private contract, which con- 
tains any restrictive covenants, void as to the covenants. She is asking more. 
She asks us to reform the contract voluntarily agreed to with another private 
party. She asks that we remove the restrictive covenant in her contract which 
she repudiates and permit her to recover damages from the other party. In other 
words extend the theory announced in the Shelley v. Kraemer and Hurd v. Hodge 
cases to indirect as well as direct support of private agreements containing re- 
strictive covenants; to bar the recognition of such clauses in contracts between 
private parties even though no active aid is given their enforcement. This theory 
the district court would not adopt and we think properly declined to do so. Our 
sympathy must not be allowed to carry us to the aid of either party in circum- 
stances of this nature unless the restriction is clearly one against public policy. 
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It may be desirable to hold that state action can be discerned in any case where 
the state has tolerated discrimination by inaction, or otherwise, in matters of 
public importance, and we are in sympathy with the ideals of race equality. But 
there is danger in attempting a remedy by such constitutional expansion. Invoca- 
tion of the constitution then might depend upon a balance of two asserted val- 
ues—the privilege of the private corporation vy. the right of the plaintiff to 
equality of treatment which is another well known constitutional safeguard. It 
must be clear that a clash would result between such expansion of the 14th 
amendment and the decisions of long standing in the Civil Rights Cases, 109 
U. 8S. 3,3 8S. Ct. 18, 27 L. Ed. 835. Both demand that the states protect the rights 
defined in the amendment against the wrongful actions of private individuals. 
This most states do by appropriate legislation and it is just and proper that state 
authorities furnish appropriate means of extending these moral rights into areas 
when they have not heretofore been asserted, rather than to try an extension of 
the coverage of the 14th amendment to fields that will abridge other individual 
rights, and violate other constitutional guarantees. 

It is well to mention here that the proper state authority, the 1953 Iowa 
legislature in Chapter 84, Acts of the 55th G. A. Section 1, and Section 8, 
did expand the Iowa civil rights law to cover just such incidents as arose in 
this case, but it is also worthy of note that by exceptions this legislation 
did not abridge desirable individual rights of restriction in church and fraternal 
private burial places. Such proper discretion could not occur under plaintiff's 
urged expansion of constitutional construction. 

It seems to us that the unquestioned value of the present system prescribes 
the limits to this expanding concept of state action. As said in the case of 
Dorsey v. Stuyvesant Town Corp., 209 N. Y. 512, 87 N. E. 2d 541, 551, 14 
A. L. R. 2d 133, certiorari denied, 339 U. S. 981, 70 S. Ct. 1019, 94 L. Ed. 1385. 

“The unquestioned value of that system (state responsibility) suggests the 
limits to the expanding concept of State action, which has hitherto been found 
only in cases where the State has consciously exerted its power in aid of 
discrimination or where private individuals have acted in a governmental 
capacity so recognized by the State.” 

[1] In order to seek money damages, plaintiff seeks to justify her repudia- 
tion of a portion of her contract and recover on a breach of the new agreement, 
but admits that Iowa had not seen fit to declare such private cemeteries within 
the “civil right”, Chapter 735, Code 1950, I. C. A., laws of this state. Having 
named such things as lodging houses, restaurants and places of amusement, 
the defendants were not acting in violation of Lowa law, and the expression 
“expressio unius est exclusio alterius” is applicable here. 

[2, 3] Our conclusion then must be that the moral ends advanced by plaintiff 
will not justify the means she sought to obtain them. Defendants cannot be 
held to answer in damages for its contractual provisions under the equal protec- 
tion clauses of either Federal or State constitutions. Plaintiff did not strenu- 
ously argue that the State constitution in Section 1, Art. 1, and Section 6, Art. 1, 
did more than reenunciate the restrictions of the 5th and 14th amendments 
ot the United States Constitution. The problem is the same under each con- 
stitution and our decision must necessarily be the same in each case. Prohibi- 
tions relating to cases of this kind contained in the 5th and the 14th amend- 
ments of the U. S. Constitution and the State Constitution, Sections 1 and 6 of 
Art. 1, related only to state action. It is clear that state action as referred to 
here has been only expanded to direct action by the legislative, the executive, 
the judicial authorities or any person or group exercising a governmental func- 
tion, to aid in the enforcement of restrictive or discriminating acts or agree- 
ments. For the reasons set out we can expand it no further and therefore 
find no error in the lower court’s determination of these points of law. 

Il. But plaintiff further urges that the restrictive covenants violate “public 
policy” and the treaty embodied in the Charter of the United Nations. 

[4] It will suffice to say that that treaty has no application to the private con- 
duct of individual citizens of the United States. It is true a principle was enun- 
ciated in that treaty but claims or fears that state laws have been abrogated by 
the provisions of the Charter of the United Nations, have been dissolved by the 
California and Michigan courts. In Sipes v. McGhee, 316 Mich. 614, 25 N. W. 2d 
638, 644, a case reviewed by the United States Supreme Court, there was a 
reversal on constitutional grounds but no criticism of the state court’s expression 
as to the general law relative to treaties. The Michigan Supreme Court said: 
“We do not understand it to be a principle of law that a treaty between sovereign 
nations is applicable to the contractual rights between citizens of the United 
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States when a determination of these rights is sought in the State courts. So 
far as he instant case is concerned, these pronouncements (Art. 55, 56, United 
Nations Charter) are merely indicative of a desirable social trend and an objec- 
tive devoutly to be desired by. all well-thinking peoples.” With this statement 
we agree. 

The Supreme Court of California in 38 Cal. 2d 718, 242 P. 2d 617, at page 622. 
reviewing the decision in Sei Fujii v. State of California, Cal. App., 217 P. 2d 
481, held: “We are satisfied, however, that the charter (United Nations) provi- 
sions relied on by plaintiff were not intended to supersede existing domestic legis- 
lation, and we cannot hold that they operate to invalidate the Alien Land Law.” 

We also must come to the conclusion here that desirable as these principles 
announced in the charter may be, they do not have the force or effect of super- 
seding our state laws relating to contracts, and must therefore hold that the pro- 
visions of the United Nations charter have no bearing on the case before the court. 

Plaintiff lays great stress on her claim that a racial restriction in a private 
agreement such as we have here must be declared void as violating public policy. 
This is a typical argument in cases of this kind and admittedly has caused courts 
some difficulty. The greatest of these difficulties is that of determining the mean- 
ing of “public policy”. Plaintiff refers to several cases where the courts have 
held against racial discrimination in public schools, in transportation and food 
establishments, and points to this as Iowa’s public policy. A closer examination 
of these cases discloses that this designated public policy was not set by the 
courts but by the legislative branch. It is true that in interpreting various civil 
rights acts, and other police power enactments, the courts do and have expressed 
the public policy of the state, as is indicated by the people through the legislature. 
In the case of Richmond v. Dubuque & Sioux City R. Co., 26 Iowa 191, we said: 
“But further than this, the power of courts to declare a contract void for being 
in contravention of sound public policy, is a very delicate and undefined power 
nnd like the power to declare a statute unconstitutional, should be exercised only 
in cases free from doubt.” 

In the case of Liggett v. Shriver, 181 Iowa 260, 164 N. W. 611, 612, we said: 
“We must look to the Constitution, statutes, and judicial decisions of the state, 
to determine its public policy and that which is not prohibited by statute, con- 
demned by judicial decision, nor contrary to the public morals contravenes no 
principle of public policy.” See also Sipes v. McGhee, supra. 

In general throughout the United States, covenants or agreements restricting 
real property from ownership or occupancy by persons of a certain race, or by 
anyone not of the Caucasian race, have been held not contrary to public policy. 
See 3 A. L. R. 2d p. 486 for annotations. 

[>] We are in doubt that this restrictive clause contravenes sound public 
policy, and must therefore hold that there has been no such violation of public 
policy such as would justify the holding of the restrictive agreement void in the 
contract. 

It is fundamental in our law that a private individual may, unless expressly 
forbidden by police power enactments, deal freely with whom he pleases, and his 
reasons or policy are not the concern of the state. The state may not aid him 
in certain of his restrictive or arbitrary agreements, and so here if plaintiff had 
herself, lowered her deceased husband’s body into the ground in violation of her 
agreement with defendants, the State would have had to deny defendants aid in 
restraining her, nor could it have helped in punishing her for violating that 
agreement. 

ItI. Plaintiff further contends that the words used in the contract are not 
clear, but are ambiguous, and should not have been decided by the court 
as a matter of law and that certain questions regarding the meaning of the 
terms used in the contract should have been submitted to the jury. She 
contends first that the contract restriction refers to the person buying the lot 
and not to the person to be buried in the lot. Next, she contends the term “Ciiu- 
casion” as used in the contract was too vague and indefinite to be enforceable and 
should have been left to the jury to determine whether or not plaintiff's husband 
qualified. She also complains that the court should not as a matter of law 
determine the question of whether one alleged to be of “4, Indian blood was 
or was not a Caucasion under the contract, “Exhibit A”. 

[6] We are unable to follow the plaintiff’s argument for it is too well settled 
in this state for further debate that the validity and construction of a written 
contract agreement is a matter of law for the court to decide and is not a 
question of fact for the jury. 
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In 53 Am. Jur. p. 226, § 268, we find the general rule as follows: “The question 
whether a writing is, upon its face, a complete expresssion of the agreement of 
the parties is one for the court, and subject to qualifications where the contract 
is uncertain and ambiguous * * * the general rule is that where a contract 
has been reduced to writing, its interpretation, construction, or legal effect 
is for the court and not for the jury. This is true * * * provided the writings 
express the complete agreement of the parties, and the language used is clear, 
plain, certain, undisputed, unambiguous, unequivocal, and not subject to con- 
flicting inference, or where the only doubt is to its meaning arises from the 
language the parties used, and not from intrinsic matters. In other words, 
where a clear meaning can be ascertained without resort to intrinsic facts, 
the interpretation of a writing is for the court.” 

[7] Was the wording of the contract amply clear, plain and unambiguous? 
It is difficult to believe that the wording of the contract, “* * * burial privi- 
leges accrue only to members of the Caucasion race” meant anything else than 
the race of the one to be buried. Certainly not to the one that purchased 
the lot. This was the only reasonable determination of the intention of the 
restrictive clause in this agreement. 

[S] We are also clear that a person of '%4, Indian blood is as a matter 
of law not a Caucasion. The word “Caucasion” is not a strictly scientific 
term but is interpreted according to its generally accepted meaning. It is 
sufficient to say that one admittedly of 4, Indian blood is not a Caucasian 
and it would have been error to have submitted the question to a jury. No 
doubt where the percentage is in question or is disputed, a jury might determine 
the matter but that is not the fact in this case. We have been cited no authority, 
nor have we found any, which holds that one having greater than 50% Indian 
or Negro blood is a Caucasian. In United States v. Balsar, 2 Cir., 180 F. 694, 
696, the court said: “We think that the words refer to race and include all 
persons of the white race, as distinguished from the black, red, yellow, or brown 
races, Which differ in so many respects from it. Whether there is any pure 
white race and what peoples belong to it may involve nice discriminations, but 
for practical purposes there is no difficulty in saying that the Chinese, Japanese, 
and Malays, and the American Indians do not belong to the white race.” 

[9] As popularly understood by the common man a Caucasian and white 
person is synonymous, and is sufficiently definite to be recognized legally and is 
not void for uncertainty. Wadia v. U.S., 2 Cir.., 101 F. 2d 7. 

We agree with the decision of the district court that the language used in 
the contract, Exhibit A, was amply clear, certain and unambiguous, and hold 
that the construction to be placed on the contract was for the court and not 
for the jury. See Rath v. Schoon, 192 Iowa 180, 182. N. W. 180; Seibel v. 
Commonwealth Life Inc. Co., 194 Iowa 701, 190 N. W. 173; Comptograph Co. v. 
Burroughs Adding Machine Co., 179 Iowa 8&8, 159 N. W. 465; Weitz’ Sons v. 
United States Fidelity & Guaranty Co., 206 Lowa 1025, 219 N. W. 411; Equitable 
Life Ins. Co. v. Johnston, 222 Lowa 687, 269 N. W. 767, 108 A. L. R. 257; Hubbard 
v. Marsh 241 Iowa 163, 40 N. W. 2d 488; Farrell v. Wallace, 161 Iowa 528, 143 
N. W. 488° Lamson v. Horton-Hoolden Hotel Co., 198 Lowa 355, 185 N. W. 472, 
474, 26 A. L. R. 465; 12 Am. Jur., Contracts, p. 756, § 232. 

In Lamson v. Horton-Holden Hotel Co., supra, we said: “No fraud or misrepre- 
sentation is charged or proven on either side. * * * If there be neither fraud nor 
mistake justifying equitable interferences, the terms of the contract as written 
must prevail.” A misconstruction of a contract written is a mistake of law and 
not of fact. 

[10] We find here no allegations as to misrepresentation, fraud or deceit in 
the obtaining or the execution of the agreement between the plaintiff and the 
defendant corporation. The only allegation that slightly tends to negative the 
terms of the written agreement or question the meeting of minds, was an allega- 
tion in plaintiff's petition that “the defendant knew or reasonably should have 
known that Sergeant Rice was a Winnebago Indian.” This allegation does not 
go so far as to claim a waiver of the terms of the written contract, in fact, it 
does no more than suggest another separate agreement or a misunderstanding of 
the terms of the later executed agreement. 

In Blackledge v. Puncture Proof Retread Co., 190 Iowa 1308, at page 1307, 181 
N. W. 662, 663, Judge Evans, speaking for the court said: “While it is true as an 
abstract proposition of law that an independent oral contract may be entered 
into between the parties to a written contract and contemporaneously therewith, 
it is also true that such oral contract must be independent in fact, and must not 
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be a contradiction, modification, or qualification of the written contract, either 
as to its enforcement, its consideration, or its executory obligation.” 

We have recently held such an allegation as to defendant’s knowledge was 
insufficient and proof thereof improper under the parol evidence rule. City of 
Des Moines vy. City of West Des Moines, 56 N. W. 2d 904-906. 

IV. The remaining contention of plaintiff involves her count one, which 
sounds in tort. Her error, No. 3, contends that the court erred in holding as a 
matter of law that the question of damage resulting from the moving of the 
body and for the publication of the pamphlet, Exhibit C, could not be presented 
to the jury in view of the prior adjudication of law points. The foundation 
of ull of plaintiff's theories of action is a claimed breach of contract between her 
and the cemetery corporation. After deleting the restricting clause which she 
claims void, her damage action depends upon defendants’ breach and her conse- 
quent suffering and damage. 

[11] Conduct that is merely a breach of contract is not a tort. The contract, 
however, may establish a relationship demanding the exercise of proper care, 
and then a tortious and intentional violation of that requirement might give 
rise to a tort liability. Peitzman v. City of Illmo., 8 Cir., 141 F. 2d 956; Smith v. 
Weber, 70 S. D. 232, 16 N. W. 2d 537. 

[12] Plaintiff here asks the court to construe the contract in such a way 
that defendants’ refusal to bury plaintiff’s deceased husband could be considered 
wrongful or tortious. In other words, upon the construction of the relationship 
of the parties under the contract would depend the question of whether or not a 
tort had been committed against the plaintiff. Excepting for the contract, the 
refusal of defendants to bury plaintiff's deceased husband could not in any way 
be considered wrongful or tortious. It must therefore be clear that unless the 
contract was reformed by deleting the restrictive clause, whereby defendants 
would be guilty of an intentional breach of contract, and intentionally com- 
mitting a wrongful act against plaintiff, under their contract relationship, no 
tort liability would be incurred by defendants’ acts, first in refusing to bury 
plaintiff's deceased husband, and second, in explaining their alleged right and 
reasonable action in the pamphlet. No contention is made that plaintiff has 
stated a cause of action in defamation of character nor did she claim an in- 
dependent action based upon the removal of the body from the grave site. The 
court therefore correctly held there was no jury question under an independent 
tort action, but that recovery under the tort contention depended upon her suc- 
cess in pleading and proving a breach of contract relationship. This being 
determined adversely to her by the court, her tort claim must also fail. 

Affirmed. 

All Justices concur. 


The CHarrman. Any questions? 

Senator Werxer. Mr. Hart, I notice that you mentioned Owen JJ. 
Roberts, former Justice of the Supreme Court, a statement he made 
in 1952. 

Mr. Harr. 1952. 

Senator WreiKker. Now, are you familiar with the letter he wrote 
to different people on October 29, 1952? 

Mr. Harr. I am not sure I am, Senator. 

Senator Werxer. Well, I want to hand it to you; mark it as 
“Exhibit 1”; and ask you to read it to the committee. 

(The document referred to was marked as “Exhibit 1.”) 

Mr. Harr. It is on the stationery of the Atlantic Union Committee, 
537 Fifth Avenue, New York, and under the term “Atlantic Union 
Committee” is the subterm “For a federation of all democracies and 
all steps leading to it.” It says: “Dear Mr. and Mrs. Blank.” 

Senator Weixer. No. Read the name; we don’t want anything not 

Mr. Hart (reading) : 

Deak Mr. AND Mrs. WHITESIDE: In the new Congress and under a new admin- 


istration, the plan for Atlantic Union faces new opportunity. Our response now 
can make the difference between ultimate success or failure. 
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Let me give you just one quick example of opportunity for AU. Our Gov- 
ernment is under increasing pressure to alleviate the tax burden for foreign 
aid. It has just started new studies aimed at speeding up commerce between 
the Atlantic democracies. We know Atlantic Union is the answer, for it would 
replace aid with trade. 

To push opportunities such as this one to the utmost, your Board of Governors 
has prepared a new plan of aggressive politica: action. The plan includes: 

1. Moving AUC’s national headquarters to the heart of the political scene: 
Washington, D. C.; 

2. Appointing a full-time, experienced legislative representative to reinforce 
and broaden our working relationships with Congress, the White House, and 
the State Department ; 

3. Focusing concentrated effort and attention on all legislation leading in the 
direction of Atlantic Union (the spearhead—the AU resolution asking the Presi- 
dent to call a convention of NATO sponsors, now has the support of 28 Senators 
and 110 Representatives. It needs a simple majority to pass) ; 

4. Mobilizing the active financial and political support of all AUC members 
in this hard-hitting program. 

To succeed, we shall need your faith, your money, your letters to Congress. 
Only the united and unflagging support of every member of AUC will make the 
committee an effective force in Washington. 

I am therefore calling upon you to renew now your membership subscription 
for 19538, and if you can, send a special contribution to AUC’s success fund for 
1953. This time let’s put AU over the top. 

Faithfully yours, 
OweEN J. Roperts, President. 

The Cuarrman. May I see that ¢ 

Mr. Harr. Yes. 

Senator We.LKer. I ask that be admitted in evidence. 

The Cuarrman. It will be filed as an exhibit. 

(The document referred to, exhibit No. 1, will be found in the files 
of the committee.) 

The CuatrmMan. Does anyone else have any questions to ask now? 

(No response. ) 

The Cuarrman. When was the Federation—the National Economic 
Council formed ¢ 

Mr. Harr. 1930. We are having our 25th anniversary this year. 

The Cuarrman. How is it financed ? 

Mr. Harr. By the sale of subscriptions to publications, by volun- 
tary contributions. We have no good angel, unfortunately, or maybe 
fortunately. 

The Cuarrman. Well, I think maybe I misunderstood you; that is 
what I was looking for here. Did I understand you in your testi- 
mony to say that Judge Harlan was a member of the board of 
governors ¢ 

Mr. Eart. No, sir; a member 

Senator Werker. National Advisory Council of the Atlantic 
Union. 

The CuHarrman. I see. 

Senator Werker. It is in the third paragraph on page 2. 

The Crarman. I wanted to clarify it in my mind, because I did 
not find him. 

If there are no further questions, the witness is excused. 

Can we meet at 10 o'clock in the morning? 

(Discussion off the record.) 

The Cuarrman. We will recess until 10 o’clock in the morning. 

(Whereupon, at 5:15 p. m., the committee recessed, to reconvene 
at 10 a.m., Friday, February 25, 1955.) 
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NOMINATION OF JOHN MARSHALL HARLAN TO BE 
ASSOCIATE JUSTICE OF THE SUPREME COURT OF 
THE UNITED STATES 


FRIDAY, FEBRUARY 25, 1955 


UNITED STATES SENATE, 
CoMMITTEE ON THE J UDICIARY, 
Washington, D.C. 
EXECUTIVE SESSION 


The committee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, Senator Harley M. Kilgore (chairman) pre- 
siding. 

Present: Senators Kilgore (chairman), Eastland, Johnston of 
South Carolina, McClellan, Hennings, Daniel, Jenner, Watkins, Dirk- 
sen, Welker, and Butler. 

Also present: William P. Rogers, Deputy Attorney General of the 
United States, and Joseph A. Davis, chief clerk. 

The Cuarrman. The committee will come to order. We will pro- 
ceed with the hearing. 

Is Mrs. Joseph A. Huxley here? 

( No response. ) 

The Cuarrman. Is Mr. Garland B. Porter here ? 

(No response. ) 

The Cuatrman. Is Mr. A. Schachter here? 

(No response.) 

The Cuatrrman. Major George Racey Jordan? 

Mr. Jorpan. Here. 

The Cuarrman. Hold up your right hand, please. 

Do you swear that the evidence you will give in the matter now 
in hearing will be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Mr. Jorpan. I do, Senator. 

The Cuatrman. All right. Take your seat. Give your name. 


TESTIMONY OF GEORGE RACEY JORDAN, REPRESENTING THE 
AMERICAN COALITION OF NEW YORK, NEW YORK, N. Y. 


Mr. Jorpan. My name is George R. Jordan, executive director of 
the American Coalition of New York. 

The CuarrmMan. What is your address? 

Mr. Jorpan. My address is 7 Mitchell Place, New York City. 

The Cuarrman. All right. You may now proceed. Do you have a 
prepared statement you want to put in? 
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Mr. Jorpan. I wanted first to submit the list of societies that I repre- 
sent, for the record. 


wa SN a ell : as ; 
The Cuatrman. Now, are you here as an official representative for 
all these societies at the present hearing ? 


Mr. Jorpan. Yes. We have a resolution on the matter, and I 
will submit the resolution. It isin my statement, about the resolution. 


The Cuatrman. In other words, the coalition of these societies is 
what you are representing ? 


Mr. Jorpan. That is right. 

The Cuairman. And the coalition passed the resolution? 
Mr. Jorpan. That is right, sir. 

The Cuatrman. Thank you. 


Senator Butter. And does each one of those societies have a repre- 
sentative on the coalition ? 
Mr. Jorpan. Each one of the societies had a representative at the 


meeting that we held on the 13th of January. That is in my statement, 
Senator. 

Gen. Bonner Fellers and General Curtis and the other officers of the 
American Coalition asked me to make the statement for the coalition. 
There are so many members, over 100 members of the coalition, that 
we thought it would be time-saving to have only one person represent- 
ing them here. 

(The list of societies is as follows :) 


SOCIETIES COOPERATING WITH THE AMERICAN COALITION 


Alliance, Inc., The 

American Coalition of New York 

Americanism Defense League 

American War Mothers 

American Women’s Legion of World Wars 

Associated Chapters, Order of DeMolay of Pennsylvania 
Associated Farmers of California, Inc. 

American Tradition, The 

Bill of Rights Commemorative Society 

Colonial Order of the Acorn, New York Chapter 

Dames of the Loyal Legion of the United States 

Dames of the Loyal Legion of District of Columbia 

Dames of the Loyal Legion of Pennsylvania 

Daughters of America, national council 

Daughters of America, District of Columbia council 
Daughters of the American Colonists, Angell Husted Chapter 
Daughters of the Revolution, national society 

Daughters of the Revolution, New Jersey society 

Daughters of the Revolution, New York society 

Daughters of the Revolution, Commonwealth of Pennsylvania 
Daughters of the Revolution, Colonial Chapter 

Daughters of the Revolution, Liberty Bell Chapter 
Defenders of the American Constitution, Inc. 

Florida Committee for American Action 

Fraternal Patriotic Americans, State of Pennsylvania, Inc. 
Guardians of Our American Heritage 

General Society of the War of 1812 

Junior Order United American Mechanics, New Jersey 
Junior Order United American Mechanics, New York, Inc. 
Junior Order United American Mechanics, Pennsylvania 
Ladies of the Grand Army of the Republic 

Ladies of the Grand Army of the Republic, Department of the Potomac 
Marine Corps League Auxiliary 

Massachusetts Committees of Correspondence 

Michigan Coalition of Constitutionalists 

Military Order of the Loyal Legion of the United States, Commandery-in-Chief 
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Military Order of the Loyal Legion of the United States, Commandery of the 
District of Columbia 


Military Order of the Loyal Legion of the United States, Commandery of the 
State of New York 


Military Order of the Loyal Legion of the United States, Commandery of the 
State of Pennsylvania 

Military Order of the World Wars 

Minnesota Coalition of Patriotic Societies, Inc. 

National Constitution Day Committee 

National Council for American Education 

National Huguenot Society, The 

National Society, Colonial Dames of the XVII Century, New York State Society 

National Society for Constitutional Security 

National Society for Constitutional Security, Chapter I 

National Society for Constitutional Security, Chapter II 

National Society for Constitutional Security, Chapter III 

National Society, Daughters of the Union, 1861-65 

National Society of New England Women 

National Society of New England Women, New York City Colony 

National Society of the Congress of State Societies 

National Society, Patriotic Women of America, Ine. 

National Society, Service Star Legion 

National Society, Sons and Daughters of the Pilgrims 

National Society, United States Daughters of 1812, State of New York 

National Society, Women Descendants of the Ancient and Honorable Artillery 
Company 

National Sojourners 

National Woman's Relief Corps 

Naval and Military Order of the Spanish-American War, National Commandery 

Naval and Military Order of the Spanish-American War, District of Columbia 
Commandery 

New Jersey Coalition, Ine. 

Ohio Coalition of Patriotic Societies 

Order of Colonial Lords of Manors in America 

Order of Independent Americans, Inc., State Council of Pennsylvania 

Order of the Founders and Patriots of America, California Society 

Order of the Founders and Patriots of America, District of Columbia Society 

Order of the Founders and Patriots of America, Massachusetts Society 

Order of the Founders and Patriots of America, New Jersey Society 

Order of the Founders and Patriots of America, New York Society 

Order of the Founders and Patriots of America, Rhode Island Society 

Order of the Three Crusades, 1096-1192, Inc. 

Patriotic Order Sons of America, National Camp 

-atriotic Order Sons of America, State Camp of Pennsylvania 

Rhode Island Association of Patriots 

Society of New York State Women 

Society of Old Plymouth Colony Descendants 

Society of the Sons of the Revolution in the Commonwealth of Massachusetts 

Sons and Daughters of Liberty, Nationa] Council 

Sons and Daughters of Liberty, State Council Connecticut 

Sons and Daughters of Liberty, State Council District of Columbia 

Sons and Daughters of Liberty, State Council Massachusetts 

Sons and Daughters of Liberty, State Council New Hampshire 

Sons and Daughters of Liberty, State Council Pennsylvania 

Sons of the American Revolution, National Society 

Sons of the American Revolution, California Society 

Sons of the American Revolution, Empire State Society 

Sons of the American Revolution, Iowa Society 

Sons of the American Revolution, New Jersey Society 

Sons of Union Veterans of the Civil War Commandery-in-Chief 

Sons of Union Veterans of the Civil War, Massachusetts Department 

Southern Vigilant Intelligence Association, Inc. 

Wheel of Progress, The 

William Thaw Council of Americans, Ine. 

Westchester Security League 

Women of Army and Navy Legion of Valor, U.S. A. 

Women’s National Defense Committee of Philadelphia 

United States Flag Committee 
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Mr. Jorpan. Mr. Chairman, pursuant to the resolutions adopted by 
the American Coalition in convention assembled January 13, 1955, 
attached hereto, we submit the following statement in opposition to 
the confirmation of Judge John Marshall Harlan, 2d, to the Supreme 
Court. 

There is no doubt that Judge John Marshall Harlan, 2d, is closely 
connected with the Atlantic Union Committee. He is in fact on its 
national committee council and has been there since 1952. The Wash- 
ington office of the committee confirms this. Judge Harlan’s con- 
nection with Atlantic Union is extremely pertinent to his qualifica- 
tions to sit on the High Court. 

What is the Atlantic Union Committee? For a number of years 
it advocated that the United States, Canada, England, France, Hol- 
land, Belgium, and Luxembourg create a common government. When 
patriotic societies had exposed the committee’s objective of destroy- 
ing American sovereignty, the committee adopted a subterfuge. It 
ceased to advocate directly the formation of a common government 
between the above-mentioned countries and championed instead the 
calling of a constitutional convention to ponder the expansion of the 
United Nations into some form of world confederation. It now hides 
behind the dodge, “What is wrong with calling a convention to merely 
consider the world situation?” 

There is nothing wrong with a proposal to call a convention to 
amend the Constitution per se. But the purpose for which it is called 
determines the political thinking of those advocating it. 

Here are excerpts from the proposed constitution offered by the 
Atlantic Union asa step toward world government in which the United 
States would surrender her sovereignty. 

In article III of the illustrative constitution for Atlantic Union, it 
provides: 

1. The Union (Atlantic Union) shall have the right to make and execute all 
laws necessary and proper for the securing of the rights of man and of the 
Union and of the States as set forth in this constitution, and to lay and collect 


income taxes, and duties, imposts and excises, provided these be uniform through- 


out the Union, and incur and pay debt. * * * 


2. The Union shall have the sole right to grant citizenship in the Union and 


regulate immigration from outside states and from non-self-governing territory 
of the Union. 
* ” * * * * + 
b. Treat with foreign governments, provide for the Union's defense, raise, 
maintain and control standing land, sea, and air forces, make war and peace * * * 
punish treason. 
d. Coin and issue money. 


Under the legislative and power of the constitution of Atlantic 
Union the United States would have 129 deputies in the ruling body 
and the other countries 151. The United States would have 10 Sena- 
tors and other countries 32. 

The United Nations has abdicated in the Formosan Straits problem 
and is an unquestioned failure. There is no sensible reason whatso- 
ever for even considering sacrificing of our sovereignty either “within 
the framework of the United Nations” or a United Nations expanded 
into a world state. Those advocating this foolish and dangerous end 
are clearly persons who do not believe in United States sovereignty 
and who are willing to sacrifice it. Such a type of person should be 
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automatically disqualified from being appointed to our highest court 
because the real plan of the intern: 1tionalists is not to submit the issue 
of abandoning our sovereignty to the people through a constitutional 
amendment—but to pack the Supreme Court with judges who favor 
world government and who will be able to bring it about by mere 
judicial decision. 

The shortcut to a world government is for the High Court to hold 
that a treaty is paramount to the Constitution. At the present hour 
the situation on the High Court is perilous in the extreme. In the 
Steel Seizure case in 1952 (a 5-38 devision) three Justices held that 
though President Truman did not have the power under the Consti- 
tution to seize the steel plants, he did have that power under the United 
Nations Charter. Recently the Court divided 44 on a case directly 
raising the issue of whether the U. N. Charter controlled domestic law. 
Judge. Harlan, if confirmed may supply the judge necessary to abolish 
the U nited States by judicial decision. 

There is no excuse for taking any chances with him. He has - 
nounced himself in favor of world government by sitting on the Na- 
tional Committee Council of the Atlantic Union Committee. On the 
Court he would be in a position to bring to a successful conclusion the 
legal conspiracy that a treaty is superior to the Constitution—the 
fraudulent shortcut to the destruction of our sovereignty advocated 
by the internationalists. 

There are plenty of able jurists available with no connections with 
world government—treal jurists who know that the framers of the 
Constitution never intended by any stretch of the imagination, to make 
it possible to destroy our independence e as a nation by a mere treaty. 

We, therefore, oppose this nomination. 

( The 1 ‘esolutions referred to are as follows:) 


RESOLUTIONS 


Following wide consultation with our leaders in all parts of the United States, 
in addition to a careful review of the outstanding issues involved, the following 
resolutions were adopted by the American Coalition of Patriotic Societies at 
its annual convention in Washington, D. C., January 13, 1955. 

The coalition was organized in 1929 to coordinate the efforts of (currently 
100) patriotic, civic and fraternal societies (representing a membership of some- 
thing over 3 million people) in the promotion of patriotism. 


DEDICATION 


The American Coalition of Patriotic Societies in annual convention assembled, 
reaffirms its abiding and fundamental interest in: 

1. Promoting undivided allegiance to the unique principles of the Declaration 
of Independence and the Constitution of the United States; 

2. Combating the economic and political fallacies of socialism and communism; 

3. Defending this Nation against all enemies, domestic and foreign: 

4. Reaffirming Gen. George Washington’s admonition in his Farewell Address 
concerning the exposure of any “innovation * * * however specious the pretext 
** * that would undermine what cannot be directly overthrown” 

5. Calling upon each of its participating organizations to bring the informa- 
tion contained herein to the attention of their members, and through them to 
mobilize the American people to a greater consciousness of their obligations as 
a free people; and 

6. Reporting the results of all such actions to the national office of the Coalition 
and through it to the next annual meeting. 
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PRESERVATION OF THE CONSTITUTION OF THE UNITED STATES 


Whereas the United States of America has prospered as no other nation, under 
a system of Constitutional Government; and 

Whereas the use of unconfirmed agreements with foreign powers since 1933 
have served to undermine the peace and security of this Republic and the con- 
tinued existence of its constitutional form of government: Therefore be it 

Resolved, That the American Coalition of Patriotic Societies in annual con- 
vention assembled : 

1. Affirms the principle that no treaty or executive agreement shall infringe 
on the rights and liberties contained in the Constitution and Bill of Rights; 

2. Declares that no treaty or agreement shall be in effect until implemented by 
an act of Congress following its promulgation by the President ; 

8. Demands that no measure be considered or adopted by any individual or 
agency of this Government that will affect the independence of the United 
States or subject any of its citizens either to the laws or decrees of a foreign or 
world power ; 

4. Requests Congress to refuse monies for use in any form by or with any 
agency or government which favors or practices anything foreign to the above; 

5. Demands that the American flag, and it alone, be used to symbolize this 
fundamental statement of position; and 

6. Believes that the proposed Bricker amendment in principle will implement 
the above and should be adopted. 





































NATIONAL DEFENSE AND ECONOMY 





Whereas the new defense concept veers from mass armies and places principal 
reliance in overwhelming air power first and primarily as a war deterrent, and 
second as a weapon of massive retaliation if war is forced upon the United 
States; and 

Whereas this increased military strength justifies reduction in surface forces 
and the drastic curtailment of foreign aid, with a resultant balanced budget, 
lower taxes, and a greater measure of freedom and prosperity: Therefore be it 

Resolved, That the American Coalition of Patriotic Societies in annual con- 
vention assembled, supports the new defense concept which is based upon the 
preeminence of air power as our first line of defense. 


THE IMMIGRATION AND NATIONALITY LAW 




















Whereas the immigration and nationality law, more commonly referred to as 
the McCarran-Walter Act (Public Law 414, 82d Cong., 2d sess.) became effective 
on December 24, 1952, after enactment by the Congress over a Presidential veto; 
and 

Whereas this act provides a codification and revision of our immigration and 
nationality laws and permits a sane and sound immigration and nationalization 
system with primary emphasis upon the protection of this country; and 

Whereas the act is operating effectively in the best interests of the American 
people; especially in the denaturalization, debarment, and deportation of crim- 
inals and subversives; and 

Whereas there have been a continuing series of assaults to discredit its pro- 
visions since the act became law; and 

Whereas the Communist records of many of the participants in these attacks 
have been revealed from the House of Representatives Committee on Un-American 
Activities files; and 

Whereas pressures have been exerted by and on behalf of certain minority 
groups seeking special privileges for prospective additions to their own groups: 
Therefore be it 

Resolved, That the American Coalition of Patriotic Societies in annual con- 
vention assembled reaffirms its conviction of the soundness of the immigration 
and nationality law, and its support of that law; and be it further 

Resolved, That the American Coalition calls upon all patriotic citizens to re- 
sist any weakening amendments or changes to the immigration and nationality 
law; and be it further 

Resolved, That the American Coalition earnestly requests the Committee on the 
Judiciary of the United States Senate and the Committee on the Judiciary of 
the House of Representatives to refuse the use of their committees as forums for 
the dissemination of propaganda under the guise of “hearings” on alleged sub- 
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stitute bills which would destroy our immigration and naturalization systems as 
presently maintained by the immigration and nationality law. 


REVISION OF THE UNITED NATIONS CHARTER 


Whereas the United Nations Charter automatically comes up for revision in 
1955 and world government proponents already have their plans in print for 
destroying the sovereignty of the United States under the specious title of 
“strengthening” the United Nations Charter, in which the United States is to be 
divided into four unrelated zones each ruled by a commissar who cannot be a 
citizen or former citizen of the zone he rules: Therefore be it 

Resolved, That the American Coalition of Patriotic Societies in annual conven- 
tion assembled, urges every member of the United States Senate to refuse to 
ratify any treaty or other international document stemming from the United 
Nations or other international organization which will in any degree affect the 
sovereignty or internal law of the United States. 


UNESCO (UNITED NATIONS EDUCATIONAL, SCIENTIFIC, AND CULTURAL ORGANIZATION) 


Whereas UNESCO, or the United Nations Educational, Scientific, and Cultural 
Organization is a source for publications and programs that encourage world citi- 
zenship and clearly contribute to the undermining of loyalty on the part especial- 
ly of young Americans for their great country; and 

Whereas the U. S. S. R. has become a member of UNESCO and additional sub- 
versive propaganda of this sort can be anticipated : Therefore be it 

Resolved, That the American Coalition of Patriotic Societies in annual conven- 
tion assembled rebukes those who would foster and use such propoganda in 
American schools and urges the Congress to withdraw its support of UNESCO. 


GATT (THE GENERAL AGREEMENT ON TARIFFS AND TRADE) 


Whereas, GATT, or the General Agreement on Tariffs and Trade, permits the 
acts of Congress and policies of our Government to be reviewed, revised and 
exploited by such an international organization, and thereby places the authority 
for regulating American industry in the hands of foreign nations; and 


Whereas the announced plan of World Federalists is to divide the resources 
of the world among all peoples, thus impoverishing the United States: Therefore 
be it 

Resolved, That the American Coalition of Patriotic Societies in annual con- 
vention assembled, urges the Congress of the United States to enact legislation 
that will prevent our participation in multilateral trade agreement negotiations 
within the framework of GATT, or any similar international organization. 


REGULATION OF FOREIGN COMMERCE 


Whereas the reciprocal trade agreements program represents an unwarranted 
encroachment of the Executive branch of our Government upon the legislative 
responsibility conferred upon Congress by the Constitution of the United States; 
and 

Whereas as a result of reduction of tariffs under the reciprocal trade agree- 
ments program various industries important to our healthy economy and strong 
national defense have been injured or forced out of business with consequent 
injury and loss of jobs by the American workingman: Therefore be it 

Resolved, That the American Coalition of Patriotic Societies in annual con- 
vention assembled, urges Congress to allow the 1954 Trade Agreements Act 
(Reciprocal Trade Agreements Act) to expire June 12, 1955, and upon its expira- 
tion, the Congress should resume its responsibility of regulating foreign com- 
merce through its agent, the Tariff Commission. 


INTERNATIONAL MIGRATION 


Resolved, That the American Coalition of Patriotic Societies in annual con- 
vention assembled, opposes the expenditure of any of our resources on the send- 
ing of any migrants into the Western Hemisphere who have not been thoroughly 
sereened by our security people. 
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SEVERANCE OF DIPLOMATIC RELATIONS WITH THE U. S&S. S. R. 


Whereas the Soviet Government continues its gross abuse of the immunities 
and privileges accorded its diplomatic representatives to our Nation, and also, 
through the members of the Communist Party in our midst who give allegiance 
alone to the Soviet Government while striving to foment strife and insecurity 
among our people; and 

Whereas there would be no Red China, Korean war, or the present troubled 
conditions prevailing in Indochina and other parts of the world except for the 
Soviet Government; and 

Whereas the Soviet Government maintains its avowed purpose of destroying 
liberty, by whatsoever means, throughout the world and bringing all lands and 
people into the orbit of Communist rule: Therefore be it 

Resolved, That the American Coalition of Patriotic Societies in annual con- 
vention assembled, concludes that the American Government has every right 
and justification for severing diplomatic ties with the Soviet Government, and 
that with a view to such action, final and realistic consideration should be given 
to this subject. 


COMMENDATION OF EMPIRE STATE SOCIETY, SAR 


Whereas one of the bulwarks of our liberties is our system of public education, 
based on preserving in our schools and colleges the ideals and principles of the 
Declaration of Independence and the Constitution of the United States; and 

Whereas the American Coalition, a firm supporter of our public schools, has 
noted in recent years wide departures from these sound principles in public 
education, and has alerted its members accordingly ; and 

Whereas the Empire State Society, SAR, under the direction of Col. Augustin 
G. Rudd, chairman of the educational committee, has completed a long study 
of the revolutionary changes which have occurred in public education during 
the last 3 decades ; and 

Whereas this comprehensive and well-documented book, Bending The Twig, 
to be published with all rights vested in the SAR, is urgently needed to help the 
American people understand this complicated but extremely important problem : 
Therefore be it 

Resolved, That the American Coalition commends the Empire State Society, 
SAR, for this outstanding public service and will assist in the distribution of the 
book, Bending The Twig, in order to get its vital message to the American people. 

The CuHairman. Any questions, gentlemen ? 

Senator Butter. Mr. Chairman. 

Mr. Jordan, do you know the nominee personally ? 

Mr. Jorpan. I never heard of him in my life until he came up for 
the nomination. 

Senator Butter. You do not know what his views are on any of the 
subjects you have covered in this memorandum ? 

Mr. Jorpan. Oh, I know that he is a member of the Atlantic Union 
Committee. 

Senator Butter. Outside of that, do you know anything about him? 

Mr. Jorpan. We have been in touch with the Atlantic Union, and 
they have confirmed that. 

He may be a very fine person individually, but we listened to a lot 
of recommendations for Alger Hiss once upon a time. 

The CuatrMan. You said you have been in touch with them. Do 
you have a letter or announcement you received from them stating he 
was a member of that committee ? 

Mr. Jorpan. The Atlantic Union have not—let me see. A letter 
from the Atlantic Union ? 

The CHatrmMan. You said you had confirmed it. 

Mr. Jorpan. Yes; we confirmed it. It is in my statement. 
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The Cuarrman. I know. But I just wondered if you had the letter 
from them. 

A Voice. Yes. 

The Cuarrman. All right. 

Senator Henninos. Mr. Chairman, we have another hearing sched- 
uled on a Tennessee gy, at this time. 

The CHatrman. I know. I understand. 

Senator Henninos. And I ask for that reason to be excused, for that 
hearing. 

The Caiman. As long as we keep two members here, we can 
proceed, 

Senator Hennines. There are many witneses here from out of town, 
and for that reason I feel that we should go ahead. 

Senator Eastianp. I have a subcommittee hearing of the Commit- 
tee on Agriculture, Mr. Chairman. 

The CHairman. I understand, Senator. 

Senator Easrtanp. I would like to be notified when Judge Harlan 
is called to testify. 

The Cnairman. I know. Do not worry. By the way, will you tell 
Mr. Davis where we can get in touch with you ? 

Senator EastLAnp. The Agriculture Committee. 

Let me ask a question. What organization are you with? 

Mr. Jorpan. I have submitted this for the record. 

Senator Eastianp. I say, what is the name of the organization ? 

Mr. Jorpan. The American Coalition of New York. 

Senator EasrLanp. Are you tax exempt / 

Mr. Jorpan. Senator, that is a very embarrassing question. We 
are not tax exempt because we are considered a politic al organization. 

Senator EastLanp. What about the Atlantic Union Committee / 

Mr. Jorpan. They are tax exempt, naturally, because they are edu- 
‘ating people on how to get around the Constitution. 

Senator Eastianp. Is it a political organization ? 

Mr. Jorpan. Actually, sir, the Atlantic Union and the World Fed- 
eralists have the largest lobby in Washington. They spend more 
money than anyone else for this sort of thing. 

Senator Easrtanp. Now, which committee is it? Is Judge Harlan 
on the governing body of that? ; 

Mr. Jorpan. I have a letter here from the Atlantic Union: 

John Marshall Harlan is and has been for a number of years a member of 
the National Advisory Council of the Atlantic Union Committee. He is not, 
however, a member of the union or an officer of it. For your information I en- 
close a list of the officers. 

This is from the committee. 

Senator EAstLanp. What are the duties of the advisory committee ? 

Mr. Jorpan. The advisory council, it is given here; the national 
advisory council. 

Well, I suppose it is very much like the foreign relations council 
of the Rockefeller empire. They sit around a table like this and try 
to figure out how to outsmart you fellows. 

Senator Easrnanp. Do you mean that it is their duty to formulate 
the policy of the committee ? 

Mr. Jorpan. They are certainly what their name implies. They 
are an advisory council to advise them on their various resolutions, 
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like the Kefauver resolution that was put before the Senate. He had 
lunch, or he had dinner last week with Judge Harlan in New York. 
I suppose that is how they advise them how to do these things. 

I would like you gentlemen to know that the Foreign Council of 
Relations of the Rockefeller empire in New York sit around the table 
with all these lawyers and dec ‘ide, by swinging their Phi Beta Kappa 
keys, how to outsmart you fellows. 

Tf you are on one of the Banking and Currency Committees, Sena- 
tor Eastland, I wish—— 

Senator Eastuanp. Sir? 

Mr. Jorpan. I wish that if you are on one of the banking and cur- 
rency committees, you would look into the tax exemption of. organiza- 
tions like the Atlantic Union Committee who claim they are not po- 
litical, but are simply educating people how to do away with the Con- 
stitution. 

Senator Eastrianp. I certainly agree with you. I wish I were. 

Senator Dirksen. Did you finish, Senator Eastland ? 

Senator Eastuanp. Yes. 

The CuarrMaNn. IT wanted to ask one question. 

Is this Americar Coalition an independent entity of any kind under 
any State law? I know it is not under Federal law. 

Mr. Jorpan. It is a loosely federated coalition of over 100 patriotic, 
civic and fraternal organizations, with an office in Washington, and 
our entire function is to protect the basic security of the United States. 
We have no interest in politics or religion, or anything, excepting 
where it strikes the basic security of the countr y, and then we swing 
into action. 

For instance, as an example, when Senator Bricker voted against 
the Bricker amendment, we notified our Michigan coalition, and we 
have a coalition in Ohio—— 

Senator JENNER. You said “Senator Bricker.” 

Senator Werker. Senator Bricker? 

Mr. Jorpon. I mean when Senator Ferguson voted against the 
Bricker amendment, we notified our Michigan coalition. We don’t 
do any more than notify them or alert them. In the Ohio coalition, 
for instance, we are behind Senator Bricker because we have 150 
different organizations in the Ohio coalition alone, and you know, Sen- 
ator, in Chicago, we have a great number of organizations out ‘there 
in Chicago that we work with that are all members of the coalition. 
We are only interested in one thing and one thing only: Regardless 
of politics, we are interested in the basic security of the United 
States. That is the only way we figure into the situation. 

I only come down here when “there is something like immigra- 
tion, where they are bringing in 240,000 displ: aced aliens that. we 
consider are not ‘properly screened, or I come down here when there is 
a situation like putting an inter nationalist on the Supreme Court. 
I wouldn’t come down here if it wasn’t such a close situation on the 
Supreme Court of 4 to 4. I wouldn’t bother. 

I think probably Judge Harlan has more law in his little finger 
than 2 or 3 of those fellows that are already on the Court. And I 
am not saying that to be disrespectful. But at the same time, we are 
very much concerned in the patriotic world about this situation on the 
Supreme Court. We are horribly upset about it. We don’t want to 
have a judicial decision that treaties will supersede our Constitution. 
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I spent 18 months in the frontline in the First World War fighting to 
defend that Constitution, and I don’t intend to sit idly by and ‘supinely 
let it go by the boards. 

Senator Dirksen. Mr. C hairman, I have one question. 

I would not like to see anything in the record that might be con- 
strued as a little invidious, when you said that Senator Kefauver had 
a dinner with Judge Harlan in New York last week. Was it? 

Mr. Jorvon. I didn’t mean that in an invidious way. I simply 
meant that they hold meetings and they discuss the question of 
whether an advisory committee 

The Cuatrman. Let me interrupt there. We are still getting in- 
vidious there. This word “they” is rather vague. 

Senator Dirksen. | wanted to pursue his testimony. 

The CuHairman, Yes. 

Senator Dirksen. Do you know of knowledge that there was such 
a dinner ? 

Mr. Jorpan. If there was a dinner in New York at which Judge 
Harlan and Senator Kefauver were present, and the only reason I 
used it as an example was that Senator Eastland asked me what an 
advisory committee was, and my answer was that an advisory commit- 
tee is a committee that functions in an advisory capacity, “such as.” 

Senator Dirksen. Was this a public dinner? 

Mr. Jorpan. It probably was a public dinner ; “Yes,” 

Senator Dirksen. You say “probably.” , Don't you know? 

Mr. Jorpan. I think it was public, “ Yes.’ 

Senator Dirksen. Well—— 

Mr. Jorpan. We don’t think, in the patriotic world, that Senator 
Kefauver’s use of the word “democracies” is correct. We think they 
are broken-down socialistic empires that are absolutely studded with 
communism. 

We are a constitutional republic here. We don’t like the use of 
democracies. 

Senator Dirksen. Of course, I am just interested in complete fair- 
ness with respect to this record, so that no conclusions 

The CHarrMan. Yes. 

Mr. Jorpan. Well, I am perfectly willing to have it taken out of the 
record. I was answering Senator Eastland’s question. 

Senator Dirksen. I think if I were reading the hearings in cold 
print—and a lot of people will be reading them—I might conceivably 
say, “Well, I see Senator Kefauver and Judge H: arlan had dinner 1 in 
New York. Evidently they were conferring on this matter.” 

Now, I think it ought to be made particular and specific. 

Do you know whether this was a public dinner and what the date 
of the dinner was? 

Mr. Jorpan. Yes. It was a public dinner at which Judge Harlan 
spoke. 

Senator JENNER. Where was it held? 

Senator Dirksen. Where was the dinner held? 

Mr. Jorpan. In New York. 

Senator Dirksen. And how many people were present ? 

Mr. Jorpan. I don’t know how many people were present, Senator. 

Senator Dirksen. You are not speaking, of course, from knowledge 
of this? 

Mr. Jorpan. It is public knowledge in New York. 
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Senator Dirksen. Did you see an account of this dinner in the news- 
paper ? 

Mr. Jorpan. Yes. We knew that they hada dinner. We thought 
that 

Senator Butter. Mr. Chairman, I understand that there is a great 
deal of doubt as to whether there ever was such a dinner. 

Mr. Jorpan. All right. 

Senator Burier. Did you see personally the newspaper account ? 

Mr. Jorpan. No. I was informed in New York that they had the 
dinner. I didn’t see the report. 

Senator Burter. Who informed you? Anybody present? Any- 
body in this room that you know that saw the newspaper account? 

Mr. Jorpan. No. I was simply given notice that there had been 
such a dinner. 

The CuarrMan. Well, what was the oceasion of that dinner? 

Mr. Jorpan. I think it was a dinner to Senator Kefauver. 

Senator Dirksen. You do not know, however ? 

Mr. Jorpan. All I know is—you know—— 

The Cuarrman. Can we go one step further? Was it given by 
the advisory committee of the Atlantic Union or was it a general 
dinner ? 

Mr. Jorpan. No, 1 don’t think so. I think the Senator from Illinois 
realizes that it was a public dinner. 

The CHarrmMan. You must realize that in the crime investigation 
that Senator Kefauver carried on in New York, he had some rather 
close contacts with the crime commission of New York State 

Mr. Jorpan. Certainly. 

The CuatrMan (continuing). Of which Judge Harlan was chief 
counsel. 

Mr. Jorpan. That is right. 

Senator Dirksen. Well, Mr. Jordan, we ought to get this record 
clear, it seems to me. Otherwise I think you ought to state for the 
record that you were told that there was such a dinner. 

Mr. Jorpan. I was told there was such a dinner. 

Senator Dirksen. You do not know who was present ? 

Mr. Jorpan. No. 

Senator Dirksen. You have no information actually whether there 
was such a dinner or who was present or who gave the dinner; you 
have no knowledge on that subject whatsoever? 

Mr. Jorpan. No. But we do know that Senator Kefauver put this 
resolution in, and that is how I hooked it up, when Senator Eastland 
asked me that question. 

Senator Dirksen. Yes. But let us get a fair answer. 

Mr. Jorpan. I have already answered you; no, I don’t. I will 
withdraw it. 

Senator Dirksen. You do not know whether there was such a 
dinner or who sponsored it or who was present ? 

Mr. Jorpan. No, I don't. 

Senator Burier. And you do not know whether the nominee was 
there, either, do you ? 

Mr. Jorpan. Not personally. 

Senator Werxer. If the Senator will yield, I think in all fairness 
to the witness, I do not know anything about it, either, but he was 
trying to respond to a question propounded to him by the senior 
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Senator from Mississippi. He made a mistake. He has graciously 
said he would be glad to strike it from the record. 

Mr. Jorpan. I would be very happy to strike it from the record. 

Senator Burier. Certainly. I am not trying to embarrass the 
witness. I am trying to develop the record. 

The Cuatrman. I do not believe his answer was responsive to the 
question asked by the Senator from Mississippi. 

Senator WeLker. Well, he raised it. 

Senator Dirksen. Would you like to strike that statement from the 
record ¢ 

Mr. Jorpan. I will strike it off the record. 

Senator Dirksen. Then, Mr. Chairman, I ask that it be stricken. 

The CrramrMan. Let it be stricken, 

Senator Weikrr. Then may I ask, sir, that the staff make an in- 
vestigation to find out whether or not such a dinner was held- 

Senator JENNER. And who was present, and when, and where. 

Senator Weiker. And who was present, and when, and the occasion. 

The Cuatman. The staff, of course, will, if necessary. But I 
think the whole thing can be developed later in this hearing, all about 
whether it was or not. 

Senator Dirksen. I think, Mr. Chairman, in connection with Mr. 
Jordan’s testimony, so that a reader of the record does not have to 
go to other sources for verification, I should like to see included at 
this point the complete official text of the constitution of the Atlantic 
Union, because I may want to look at it myself. 

The Cramman. So would I. 

Senator Dirksen. I think also if it is possible 

(Mr. Jordan placed a book on the table.) 

Senator Dirksen. Of course, that is not the text of the constitution. 

Mr. Jorpan. It is in here. 

Senator Dirksen. Just so we get it in the record. 

Mr. Jorpan. It is in my statement, Senator. 

Senator Weiker. Is all the constitution in its complete text? 

Mr. Jorpan. No; just the part that we were particularly concerned 
with. 

Senator Wetxer. Then you would have no objection to the dis- 
tinguished Senator from Illinois’ statement that the whole of the 
constitution of the Atlantic Union go in, would you? 

Mr. Jorpan. No, sir. 

The Cnamman. Just a second here. 

There is a rather complete dossier here. There may be the com- 
plete constitution in this dossier furnished me by the FBI. I will 
check it. 

(Norre.—According to the Washington, D. C. office of the Atlantic 
Union Committee, Inc., the corporation has no constitution but is gov- 
erned by the following :) 


BYLAWS OF ATLANTIC UNION COMMITTER, INC., NOVEMBER 1951 


(A nonprofit membership corporation incorporated under the laws of the State 
of New York.) 


ARTICLE I 
The purposes of the corporation are: 
1. To promote support for congressional action requesting the President of 


the United States to invite the other democracies which sponsored the North 
Atlantic Treaty to name delegates, representing their principal political parties, 
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to meet with delegates of the United States in a federal convention to explore how 
far their peoples, and the peoples of such other democracies as the convention 
may invite to send delegates, can apply among them, within the framework of 
the United Nations, the principles of free federal union ; 

2. To promote a widespread understanding of the principles and advantages of 
a federal union of free peoples so as to make possible a fair evaluation of any 
plan that may be recommended by such convention, and to proffer advice and 
assistance in formulating the terms on which any such union is to be established ; 
and 

3. To promote the formation of such a union of democracies as, in the opinion 
of the committee, offers the best prospect of attaining world peace. 

4. Nothing in the corporation charter or bylaws of the Atlantic Union Com- 
mittee shall be construed as meaning that the committee will, by any substantial 
part of its activities attempt to influence legislation by propaganda or other- 
wise, 

ARTICLE II, MEMBERSHIP 


1. Eligibility—Membership in the corporation shall be open to all citizens of 
the United States, and membership in any chapter thereof shall be open to all 
persons within the jurisdiction of said chapter, in each case without reference 
to creed or color. Except as provided in paragraph 5 of this article II, member- 
ship in the corporation shall be granted only upon application to the board of 
governors, who may reject such application for cause. 

2. Members-at-large-—Members not belonging to any special or local chapter 
and residing in communities not within the jurisdiction of any local chapter 
shall be members-at-large. 

3. Associate members.—The term “associate members” shall include every 
member of the corporation not required to pay dues. Associate members shall 
have no voting rights except such as may be granted to them by the chapter to 
which they belong and which relate solely to matters affecting such chapter. 

4. Classes of membership.—All members except associate members shall be 
voting members, have equal voting rights, and be required to pay annual dues 
of not less than $1. The board of governors may establish other classifications 
of membership with higher dues. ’ 

5. Original members.—Immediately upon adoption of these bylaws, the mem- 
bers of the corporation shall consist of (a) the original incorporators, (0) all 
officers and members of the board of directors, and all members of the council 
of the Atlantic Union Committee for a Federal Convention of Democracies, a 
corporation of the District of Columbia, and (c) all other members of the 
latter corporations as of said date. 


ARTICLE III. CHAPTERS 


1. Issuance of charters.—Charters creating local or special chapters may from 
time to time be issued upon the application of not less than seven voting members 
eligible for membership in the chapter to be created. The issuance of every such 
charter shall first be approved by the Board of Governors; provided, that the 
board may delegate such authority to a committee appointed by it. 

2. Chapter memberships.—Each local chapter shall, except as provided below, 
include all members residing in any one designated district, together with such 
other corporation members as shall, upon their application, be elected to member- 
ship in such chapter. Each special chapter shall include all members of any 
particular group who apply for membership therein. Any member may helong 
to one or more chapters (whether local or special) and may resign from any 
chapter by filing written notice with it of his election to do so. 

3. Revocation._-Any such charter may be revoked for cause at anv time by 
the affirmative vote of two-thirds of the governors present at any meeting of the 
board. 

4. Powers and duties.—The powers and duties of each chapter shall be as set 
forth in its charter. 

ARTICLE IV. CONGRESS OF DELEGATES 


1. Powers.—The powers of the corporation shall be vested in its members 
and exercised by them through a congress of delegates and a board of governors, 
as hereinafter provided. 

2. Election of delegates.—The congress shall consist of delegates elected by 
the chapters and by members-at-large of the corporation. One or more delegates 
shall be chosen by each chapter for each meeting of the congress. All members- 
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at-large shall be entitled to be represented at each meeting by delegates. Dele- 
xates for representing members-at-large residing in any state or geographical 
area shall be chosen by and from among such members in accordance with such 
procedures as Shall be established by the board of governors. No person not a 
voting member shall be eligible to serve as a delegate 

3. Voting rights.—(a) The delegates representing each chapter shall be entitled 
to one vote and to an additional vote for each 25 voting members of such chapter. 
Each chapter may elect one or more delegates, but in no event more than the 
number of votes to which it is entitled, and the votes to which any chapter is 
entitled shall be divided as nearly equally as possible among ull its delegates. 
For the purpose of determining the voting rights of any chapter, no member shall 
be included who is also a member of another chapter which he joined at an earlier 
date. Delegates representing members-at-large shall have 1 vote for each 25 
members-at-large or major fraction thereof whom they represent. 

(b) In the event that a duly elected delegate is unable to attend any meeting 
of the congress, a duly elected alternate delegate may be seated in the place of 
the absent delegate upon the presentation of proper credentials; and, if no such 
alternate be present, the votes which any such absent delegate would be entitled 
to cast if present may be cast by the other delegate or delegates, if any, of such 
chapter present at the meeting. 

(c) Each delegate of any chapter shall be a member thereof, except that if 
any chapter is unable to send any of its members as delegates it may appoint as 
its delegate or delegates any other voting member or members of the corporation 
residing in the State, or one of the States, wherein the chapter is located. 

(d) Every delegate present at any meeting of the congress shall be authorized 
to cast the full number of votes to which he is entitled on any matter properly 
brought before such meeting. 

(e) Votes of delegates may not be cast by proxy. 


ARTICLE V. MEETINGS OF THE CONGRESS 


1. Annual meeting.—An annual meeting of the congress shall be held in each 
year, beginning with the vear 1951, at such time and place as shall be fixed by 
the board of governors, for the purpose of electing governors, establishing policy 
and programs, and transacting such other business as may properly come before 
the meeting. 

2. Special meetings.—A special meeting of the congress may be called by the 
board of governors at any time, and shall be called by the board upon the request 
in writing of 20 percent or more of the voting members. The board shall fix 
the time and place for the holding of every such special meeting. 

3. Notice and place of meetings.—Notice of every meeting of the congress shall 
be mailed to every chapter at least 30 days in advance of the date set for such 
meeting, stating the date, place and principal purpose or purposes of the 
meeting. A similar notice shall, if practicable, be included in any periodical 
currently being issued by the corporation. Any annual or special meeting may be 
held either within or without the State of New York. 

4. Quorum.—Delegates representing 20 percent or more of the voting members 
shall constitute a quorum for the transaction of business at any meeting of the 
congress. 

5. Procedure.—tThe president, or in his absence a vice president, and if neither 
the president nor any vice president shall be present a person appointed by vote 
of a majority of the delegates present, shall preside at each meeting of the con- 
gress The secretary, or in his absence a person appointed by the presiding officer, 
shall act as the secretary of every such meeting. 


ARTICLE VI. OFFICERS 


1. Election.—The officers of the corporation shall consist of a president, one or 
more vice presidents, a secretary, a treasurer, and such other officers as may from 
time to time be provided for by resolution of the board. All such officers shall 
be elected by the board of governors from among its membership, to serve for a 
term of 1 year or until the election of their successors. No member of the board 
of governors shall be eligible to serve as a salaried officer of the corporation. 

2. Duties.—The duties of each officer shall be such as are commonly denoted 
by the title of his office, or as may be otherwise provided by resolution of the board. 

3. Removal.—Any officer may be removed from office at any time, with or 
without cause, by resolution of the board. 


59219—55——_8 
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ARTICLE VII. BOARD OF GOVERNORS 


1. Powers.—The business of the corporation shall, subject to the provisions of 
these bylaws and to such policies as shall from time to time be established by its 
congress, be managed by its board of directors (elsewhere herein referred to as 
its board of governors). 

2. Election.—The incorporators of the corporation shall, at the meeting of the 
incorporators at which these bylaws shall be adopted, elect a board of 27 gov- 
ernors, each of whom shall then be a director of the Atlantic Union Committee 
for a federal convention of democracies, of whom 9 shall be elected to serve until 
the annual meeting of the congress to be held in the year 1953, 9 to serve until 
the annual meeting to be held in the year 1952, and 9 to serve until the annual 
meeting to be held in the year 1951. At each annual meeting of the congress, 
governors shall be chosen to replace those whose terms expire on the date of 
such meeting, each of whom shall serve until the third annual meeting following 
the date of his election. The congress may also, at any annual meeting, elect 
governors in addition to those whose terms shall have expired on the date of 
such meeting, and the number of members of the board shall be increased accord- 
ingly ; provided, that the total number of governors elected at any annual meeting 
shall never exceed 16. Nominations for election to the board of governors may 
be made by a nominating committee in accordance with such procedure as may be 
prescribed by the board of governors, but opportunity shall always be given for 
nominations from the floor. Any procedure so established may be altered by 
the congress. 

3. Increase in membership.—The board of governors may at any time, by 
resolution, increase the number of members of the board, but such number shall 
never exceed 50. 

4. Vacancies.—Upon the death, resignation, or removal of any governor, and 
upon any increase in the authorized number of members of the board, the vacancy 
or vacancies so occurring or created shall be filled by the remaining members of 
the board. Each person elected to fill a vacancy caused by an increase in the 
number of members of the board, or by the congress, shall serve until the particu- 
lar annual meeting of the congress specified if, as a result thereof, the number 
of governors whose terms expire in any 1 year would exceed by more than 1 
the number of governors whose terms expire in any other year. 

5. Mectings.—A regular meeting of the board of governors shall be held imme- 
diately after the final adjournment of each annual meeting of the congress, at 
which meeting the board shall elect officers for the ensuing year; and regular 
meetings may be held at such other times as may be provided by resolution of the 
board. Special meetings may be called at any time by the president or by any 
seven members of the board. Meetings may be held either within or without 
the State of New York. 

6. Notice of meetings.—It shall be the duty of the secretary to give notice of 
each meeting of the board to every governor by mail at least 10 days, or by tele- 
phone or telegraph at least 3 days, before the meeting. 

7. Quorum.—One-third of the governors in office shall constitute a quorum of 
the board. 

8. Failure to attend meetings.—Any governor who shall fail to attend any three 
consecutive meetings of the board shall be deemed to have resigned and shall 
cease to be governor upon the final adjournment of the third such meeting, unless 
such failure shall be excused by a majority vote of the governors present at the 
meeting. 

9. Removal.—Any governor may be removed from office by a resolution adopted 
by two-thirds of the governors present at any meeting of the board, stating that 
he has made it evident that he is no longer in sympathy with the stated purposes 
of the corporation. 

10. Executive committee.—The inecorporators may, at the meeting at which 
governors are elected by them as provided in paragraph 1 of this article VII, 
appoint an executive committee consisting of five or more governors elected at 
that meeting. The board of governors may thereafter change the composition 
of said committee from time to time, provided that the president shall always 
he a member thereof ex officio, and that the total number of its members (all 
of whom shall be governors) shall never be less than three. The executive 
committee shall, unless otherwise provided by resolution of the board, have all of 
the powers of the board except the power to elect governors and the power to 
amend these bylaws. One-third of the members shall constitute a quorum. 

11. Other committees.—Additional committees may be appointed from time to 
time by the board or by the president, with such duties as may be prescribed by 
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the appointing authority. Any such other committee may include members who 
are not governors, but no such other committee shall, except as otherwise pro- 
vided in these bylaws, have power to act for, or to bind, the board or the cor- 
poration. 

ARTICLE VIII. COUNCIL 


1. Election.—All persons who, on the date of the adoption of these bylaws, are 
members of the council of the Atlantic Union Committee for a federal convention 
of democracies, shall forthwith become members of the council of the corporation. 
Additional members of the council may be elected from time to time by the 
congress or by the board of governors. 

2. Term of office—All members of the council shall continue to hold office until 
resignation or removal. 

3. Duties.—It shall be the duty of every member of the council to proffer his 
aid and counsel from time to time, as the occasion may arise, and to respond, 
within reasonable limits, to all requests for advice or assistance from the board 
or from any officer of the corporation; provided, that the extent to which he 
shall be so obligated shall in every instance be determined by such member. 

4. Meetings.—Meetings of the council may be called from time to time by the 
board of governors, and shall be called by the secretary upon the written request 
of 20 percent or more of the members of the council. 

5. Removal.—Any member of the council may be removed at any time by the 
affirmative vote of a majority of the governors then in office. 


ARTICLE IX. CORPORATE SEAL 


The corporate seal of the corporation shall be in such form as may be pre- 
scribed by the board of governors. It shall be circular in form and set forth the 
name of the corporation and the year of its incorporation. 


ARTICLE X. RULES OF PROCEDURE 


All meetings of the congress shall be conducted in accordance with Robert's 
Rules of Order, Revised, unless otherwise provided for in these bylaws. 


ARTICLE XI. DISSOLUTION 


Upon the dissolution of the corporation, its board of governors shall eontinue 
to act as trustees of all of its assets. After payment of all of its just debts any 
assets then remaining shall be disposed of in such manner as shall be directed by 
a majority of such trustees, and as they shall determine by resolution to be best 
calculated (i) to promote the purpose for which the corporation was organized, 
or (ii) otherwise to promote the cause of human freedom. 


ARTICLE XII. AMENDMENTS 


1. How adopted.—The bylaws may be altered, amended, or repealed, in whole 
or in part, either by a resolution adopted by a two-thirds vote of all of the gov- 
ernors present at any meeting of the board, or by a resolution adopted by two- 
thirds of the votes represented at any meeting of the congress; provided, in 
either case, that notice of the proposed adoption of such resolution shall have 
been given as hereinafter provided. 

2. Notice of proposed adoption.—It shall be the duty of the secretary to include 
a statement that such a resolution will be offered (i) in the notice of any meeting 
of the board of governors if a copy thereof has been submitted to him at least 5 
days before the meeting accompanied by the written request of not less than 5 
governors that such statement be so included, and (ii) in the notice of any meet- 
ing of the congress if a copy thereof has been submitted to him at least 60 days 
before the meeting accompanied by the written request of not less than 5 percent 
of the voting members that such statement be so included. 

3. Limitations.—The board of governors shall have no power to adopt any 
amendment to these bylaws limiting or restricting the powers of the congress or 
altering or repealing this paragraph 3 or any other present or future provision 
of these bylaws as to which such alteration or repeals shall have been prohibited 
by any amendment to these bylaws adopted by the congress. No amendment of 
these bylaws shall be adopted which would affect the term of office of any gov- 
ernor then in office. 3 
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Mr. Jorpan. Let me continue just a second. 

Frankly, I want it thoroughly understood that my only basic interest 
here is that we don’t want our Constitution nibbled to death inch by 
inch. That is all we are interested in. 

Senator Dirksen. This committee is interested only in the facts. 

Mr. Jorpan. That is right. 

Senator Dirksen. And the facts must speak for themselves. 

Now, I think in that connection, since the question has been raised 
several times, Mr. Chairman, the committee ought to ascertain, if 
possible, what the nature of the so-called Advisory Council of the 
Atlantic Union is, what its functions and duties are, so that we do 
not speculate as to whether or not there is authority to make policy 
and authority to determine the procedures of the organization; and I 
ask, Mr. Chairman, that that information be obtained if it can be 
obtained. 

The Cuarrman. May I say to you, Senator Dirksen, that I have 
already asked and have gotten a rather complete file right here under 
my elbow, and I will get anything else that is necessary to complete 
it for the benefit of the committee. 

Senator WELKER. May I ask a question of the witness? 

The Cuairman. Yes. You go ahead. 

Senator WELKER. I understood you, Major Jordan, to say that, 
in your opinion, the nominee was a high-minded man and a gentleman 
possessing great knowledge of law, probably greater than anyone over 
on the Court. Did I understand that? 

Mr. Jorpan. No. I said that it might be. 

Senator Weiker. I see. It might be. 

Mr. Jorpan. It might be that Judge Harlan had more law in his 
— finger than some of the Judges already on the Supreme Court. 

Senator WeLker. Very well. 

Mr. Jorpan. And I have a mental reservation that that may be 
correct. But the funny part is that that is not the point that we are 
interested in. 

Senator WeLker. Icaughtthat. But I wanted to get—— 

Mr. Jorpan. We are interested in only one thing, and that is the 
basic security of this country, and we think it is involved in this par- 
ticular matter. 

Senator Burirr. Mr. Chairman, I make this by way of suggestion. 
I do not know whether the committee would like to consider it or not. 

Do you think it would be well if we asked the former Justice down, 
Mr. Roberts, to bring a copy of the charter and maybe any minutes or 
bylaws or anything he may have? Maybe he would like to discuss this 
question. 

Senator WeLker. Now, if he does, we will be here until the Fourth 
of July. I will tell you that. 

Senator Burier. I was just putting it out as a suggestion. 

The Craman. Let us discuss that later in executive session. 

Mr. Jorpan. Senator Butler, actually, that is the very key to the 
point that we are particularly interested in. 

Senator Butter. I want to know whether this is really the consti- 
tution or not. It may be somebody’s writing, or one man’s writing. 
You can’t tell what it is. I think the man who knows what it is 
ought to come down here and say. How do we know whether that is 
the constitution of the Atlantic Union ? 
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It just may be the writing of one man of no authority whatever. 
I do not know what it is. 

Senator Jomunsron. Mr. Chairman, we can get that. 

Senator WeiKker. We do not have to bring Justice Roberts down 
here. 

Senator Jenner. I think Senator Dirksen has already for the rec- 
ord stated that at this point in the testimony the constitution of the 
Atlantic Union should go into our record. 

Senator Jounston. That is the best evidence, and it ought to be part 
of it. 

Mr. Jorpan, Actually, the kind of thing that jars us—and we don’t 
jar easily, because we have had lots of things that happen here that 
have been very jarring—but when we hear that Justice Roberts makes 
a statement that nationalism—and here is, from the hearings, the rec- 
ord, here is Justice Roberts’ answer 

Senator Jenner. What hearing, sir? 

Mr. Jorpan. This is the revision of the United Nations Charter 
hearings, subcommittee, resolution dated February 2, 1950. Senator 
McMahon asked Justice Roberts: 

Why should it be, Mr. Justice? 

And Roberts’ answer was: 

I don’t know what strange poison there is in this nationalism. 


The CuarrMan. Waitaminute. I donot think that is clear enough. 
Can’t you read before that ? 

Mr. Jorpan. I will read before that ; yes, sir. 

The Cuarrman. What is meant by the question ? 


Mr. JorpAn. Senator McMahon’s question : 


Let me ask you this question, Mr. Justice. Do you believe that under the 
present Atlantic Pact it might not be possible for a more frequent use of the 
mechanics of consultation that is provided under the pact to bring about many 
of the advantages that you cite in your proposal? 

And Justice Roberts: 


Yes. I think it would be possible, Senator. But I think it would be im- 
probable. 


Senator McManon. Why should it be, Mr. Justice? 
Justice Roberts’ answer: 
I don’t know what strange poison there is in this nationalism. 


Now, when he is the head of the Atlantic Union and he says he does 
not know what strange poison there is in nationalism, and here we 
have 3 or 4 million people tied into a patriotic coalition, we are 
naturally concerned. 

The Cuarrman. What page of the evidence is that contained on? 
And make reference to the document so that the committee can have 
access. 

Mr. Jorpan. Page 253. 

The Cuaiman. And what is the document? 

Mr. Jorpan. I gave you the document. 

The CuarrMan. Will you give the number of it? 

Senator JouNnston. This is the hearings before the subcommittee 
of the Committee on Foreign Relations, United States Senate, 81st 
Congress, 2d session, of resolutions relating to revision of the United 
Nations Charter, Atlantic Union, World Federation, et cetera. 
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The page that he is reading from is 253. 

Senator Butter. May I ask a question, Mr. Chairman / 

The CuairMan. Go ahead, Senator Butler. 

Senator Butter. Major Jordan, have you ever seen the hearings 
on Senate Joint Resolution 1 and Sen: ite Joint Resolution 43, taken 
before this very committee on February 18 through April 11, 1953, 
in connection with the Bricker amendment ? 

Mr. Jorpan. I don’t think I can safely say I have read them. 1 
have had it in my office. I have read so many thousands of these 
hearings. I don’t think I have read that one through. 

Senator Butter. I want to call your attention to one passage on 
page 9 which I will read, and this is in the testimony of Senator 
Bricker. I will read just these two paragraphs: 


Responsible spokesmen for the United World Federalists and the Atlantic 
Union movement realize that the spirit of the Constitution, if not the letter, 
requires that the United States participation in world or regional government 
be authorized, not by treaty, but by constitutional amendment. In fact, when 
I debated the Atlantic Union issue last year with former Justice Owen Roberts, 
he endorsed my amendment. If you remember, Justice Roberts was a former 
member of the Supreme Court who retired and has now taken the leadership in 
the Atlantic Union movement. This is what he said in that debate. 


Now I am quoting Mr. Justice Roberts : 


“In the United Nations they’re set up committees which are just committees 
appointed by the United Nations Organization. Those committees are submitting 
treaties that affect the conduct of individual citizens in the countries. Now, my 
liberties and my rights can’t be affected except I have a chance to vote, and I 
don’t want any ad hoe committee specifying what my rights are * * * so I agree 
entirely with the Senator. 


Now, the Senator he was referring to was Senator Bricker. They 


were debating the Bricker amendment. The issue that they were 
debating on the air was the issue of whether or not this Government 
and its sovereignty could be diluted by a treaty rather than by the 
constitutional process. 

It is clear to me that Justice Roberts is not out to liquidate the 
United States of America, and apparently the Atlantic Union is not. 
If I had any doubt in my mind on that point, I would fight just as hard 
as you are fighting right now, because there is nobody in this room that 
is any more jealous of the constitutional rights than is the Senator 
from Maryland. 

Mr. Jorpan. May I remind the Senator from Maryland that there is 
a committee in the United Nations called the Department of Political 
and Security Council Affairs. Now, this is really very pertinent. to 
what you are saying. This department has five members. The 
chairman has been a Russian for 10 years, and I think you wili find 
it in the Yalta agreement that he will always be a chairman. 

Now, the other four members of this committee conduct the wars of 
the United Nations. Think of it. These five men will conduct any 
wars that the United Nations conduct for us. 

And in the Korean war, we were euchred into a position where we 
sent our orders to MacArthur by way of the United Nations Com- 
mittee. And Sobolov, who was on that. committee—and I know sev- 
eral thousand Russians—he happens to be assistant Secretary of War 
of Russia, and he sits there in a blue suit and with a smirk on his face, 
taking these orders before MacArthur got them 
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Now, are we to allow ourselves to be nibbled into this position where 
we allow a committee of the United Nations to get the orders before 
our field commanders get them? And remember, the other four mem- 
bers of that committee have to rotate among the other 59 nations, and 
we have only one chance of getting on that committee, while Russia 
has four chances, by Russia, Ukraine, Czechoslovakia, and Poland. 

Senator Burier. Certainly I would not be in favor of any such 
procedure. 

Mr. Jorpan. No. Of course you would not. And yet all of us sit 
here and let this situation just drift and drift into these situations 
where our orders have to go to the enemy before they go to our field 
commanders. 

Senator Dirksen. Mr. Jordan, a minute there. What did you say 
this department was in the United Nations! I never knew of such a 
department. 

Mr. Jorpan. It isthe Department of Political and Security Council 
Affairs. 

Senator Dirksen. Well, now, the fact of the matter is that the Se- 
curity Council is the operating body of the United Nations, 

Mr. Jorpan. That is correct. 

Senator Dirksen. It has both permanent members and members 
from other nations that are elected year by year. 

Mr. Jorpan. That is correct. 

Senator Dirksen. Now, it is the operating body, and it is entrusted 
with all the security of the nations and affairs relating to aggression 
and conquest in the United Nations. Now, there may be such an 
auxiliary committee. 

Mr. Jorpan. That is correct. 

Senator Dirksen. But under the charter of the United Nations, 
those powers that I recite are vested in the Security Council, and each 
nation has a vote. 

Senator Warkins. Each nation has a veto of its own. 

Senator Dirksen. Yes. Each nation has a veto. I certainly 
couldn't let that stand for the record unless I am grossly in error. 

Mr. Jorpan. I would like very much for you some time to investi- 
gate that particular committee, and you will find—— 

Senator Dirksen. Well, now, my friend, you come here and make a 
statement—— 

Mr. Jorpan. All right. The statement—we have investigated 
it 

Sens itor Dirksen. I want to be sure our record is factual. 

Mr. Jorpan. We have investigated that committee. 

Senator Dirksen. Now, I suggest, then, that for the record there 
be furnished an authentic statement from official sources with respect 
to this Department, as you call it, and what its powers are, whether 
they are other than advisory, what the complexion of this Depart- 
ment. is, so that this is a factual record. 

J think, Mr. Chairman, that it ought to be included. I do not con- 
test the statement of the witness. I am only relying on my own 

recollection of the United Nations Charter as to what these coordinate 
bodies are. 

The Cuatrman. The staff will obtain that. 

Mr. Jorpan. Now, Senator Butler, a statement 

Senator WeLKer. Senator Butler or Dirksen? 
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Mr. Jorpan. No. I wanted to address this to Senator Butler. He 
asked a question. 

Were you finished, sir ? 

Senator Dirksen. Yes. 

Mr. Jorpan. Another statement by Mr. Roberts. It was at the 
hearings on the ratification of the North Atlantic Treaty, Senate For- 
eign Relations Committee. Mr. Roberts also said: 


The trouble with the world today is that it is in group of independent sover- 
eign nations each going its own nationalistic way. 


Senator Butter. But that does not answer the point. The point 
that Justice Roberts made was this, as I understand it: 


I would like to have Atlantic union. But I don’t want Atlantic union outside 
of the framework of the Constitution of the United States. And if we are to 
have Atlantic union, we will have it by the constitutional way. 

Now, I do not know- 

Mr. Jorpan. They admit in their literature that—— 

Senator Burier. I beg your pardon. I am just quoting what he 
said in his own statement. His own statement meant to me that if 
we get Atlantic union, he wants it in a constitutional way. 

Mr. Jorpan. We have to pick it out of several places to put it 
together, to put these pieces of the puzzle together. But when we get 
all these pieces together, it looks like they want the step-by-step-by- 
step, and that is what we object to. 

Senator Weiker. I would like the record to show that I shall have 
a conference with Senator Bricker as soon as possible and find out 
what he knows about this. No man here is able to read this huge 
document that was referred to a moment ago, the hearing before the 
Subcommittee on the Judiciary on Senate Joint Resolution 1, at this 
time. I have forgotten what little 1 ever knew about it. 

Senator Warkrins. Why not let Senator Bricker come in and talk to 
us all ? 

Senator Weiker. I think that would be a good idea 

Senator Warkins. If he has any good idea of when that statement 
was read. I remember when he read it. 

The CHairman. Aren’t we getting far afield ? 

Senator Wetker. I think we are. 

The CHarrMan. Let us get back on the subject. 

Mr. Jorpan. Are you through with me, Mr. Chairman ? 

The Cuamman. Are there any further questions by the committee? 

( No response. ) 

The Cuairman. None. You may be excused. 

Mr. Jorpan. Th: = you. 

The Cuarrman. Now, Mr. Harry F. Klinefelter. 

Will you raise your right hand? Do you swear that the evidence 
you will give in the m: utter now in hearing will be the truth, the whole 
truth, and nothing but the truth, so help 1 you God? 

I say, do you swear that the ‘evidence you will give in the matter 
now in ioaal ing will be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

(Mr. Klinefelter nodded his head affirmatively.) 

The CuHamman. Do you? Did you hear me? 

Mr. Kirnererrer. Not very well. I have been here 3 days in suc- 
cession, and my batteries ran down. 
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The CHarrman. Do you swear that the evidence you will give in the 
matter now in hearing will be the truth, the whole ‘truth, and nothing 
but the truth, so help you God # 

Mr. Kurneretrer. Yes, sir. 


TESTIMONY OF HARRY F. KLINEFELTER, BALTIMORE, MD. 


Mr. Kurneretrer. Gentlemen, when you ask me questions, raise your 
voice a little bit, because my batteries ran down. I was here 3 days, 
and going back and forth on the train, my hearing-aid people weren’t 
open. 

Senator Butter. Mr. Chairman, may I say that Mr. Klinefelter 
is from Baltimore. He was a very strong supporter of mine. He was 
a delightful old friend of my father’s and of mine, and I present him 
as a fine Baltimorean. 

The CHarrman. Now let us go ahead. 

Mr. Kurneretter. Gentlemen, to start out with, I am a Jeffersonian, 
constitutional, states-rights Republican. I want that understood. 
And that is quite a title, because a man said to me, “Why do you put 
that ‘Jeffersonian’ in?” 

I said, “Well, he was elected twice as a Republican before they 
changed the name of the Democratic Party to ‘Democratic’.” 

Don’t forget that. That is a good thing to remember. 

The Cuatrman. I beg your pardon. It was the Democrat-Republi- 
can. That was the name of the party. 

Mr. Kuinerevrer. What is that? 

The CHarrman. The Democrat-Republican Party was the official 
name of the party. 

Mr. Kuinereirer. Well, anyhow, gentlemen, as a member of the 
American Coalition, Ihave made a few remarks here about it. 

You know, the Constitution of the United States says some very 
remarkable things. Among others, it says that we must coim money. 
It doesn’t say anything about printing money. 

Now, the Atlantic Union proposes, as I understand it, that we can 
issue money—coin money and issue money. Now, we already have 
printed entirely too much money, and it is one of the principal rea 
sons why we have a 30-cent dollar and why it is a 25-cent dollar on 
some things and down as low as a 10-cent dollar on others. And if we 
keep on printing money, as the Atlantic Union proposes to give us 
that right, we are on the tobaggan just like France and Germany were. 
There isn’t any doubt about that. If you will read the most authori- 
tative books that have ever been written on the subject, one of them 
by the great Mr. White, our Ambassador to France and Russia, or 
very high positions over there, and also Germany, and he was the 
president of Cornell University—his great book on fiat money in 
France, it tells us exactly what is happening to us. 

Now, the Atlantic Union also would give the power to incur debts 
and pay debts. Well, of course, being “controlled, if we are in that 
Atlantic Union, if we are controlled by having—the United States 
would have 129 deputies and the Atlantic Union would have 151 

The Carman. Wait a minute. You mean the other nations, the 
other groups? 

Mr. Kuinerevrer. Yes. Well, I mean the other people. And we 
would have 10 Senators and they would have 32. And it would grant 
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citizenship and regulate immigration. We would be overwhelmingly 
flooded. 

Now, gentlemen, I wanted to make some remarks today that you 
might think were quite impertinent, but I don’t mean to be imperti- 
nent. I am not a lawyer. I am an insurance broker, and I am the 
director of the American Citizens Association, which has fought for 
years for good government. And we advocated the single 6-year 
term, and we had quite a wonderful campaign. The people said it 
had great influence on the Congress to have them adopt the two-term 
limitation, and we are very proud of that. 

I was telling Mr. Kilgore the other day that one of our principal 
members of our committee was John W. Davis. I haven’t got my 
committee here. I would like to read it to him. Iam sorry I haven't 
got it. 

Now, everybody that I talked to wonders why the press and the 
public were not invited to these hearings, and we were wondering why 
the secrecy. 

Now, I would like to ask this question. Isn't the permanent life- 
time membership on the Supreme Court of vastly more importance 
than was the censuring of Senator McCarthy holding an elective office 
which is not guaranteed for life? 

Now, we can be excused for electing the wrong man, but there is 
no valid excuse for appointing the wrong man. And I have attended 
four national conventions, and every time they have nominated the 
wrong man. They did it in Chicago in °52. Don’t forget that. I 
was there and saw it stolen from Taft. And I would—— 

Senator WELKER. I really do not believe that should go in. 

Mr. Kurneretrer. I don’t believe that segregation and similar 
cases— 

Senator WeLker. We have a different matter here. 

Mr. Kurnererrer. I beg your pardon? 

Senator WeL_ker. We have a different matter here, and I hope and 
pray you will not go into politics. 

Mr. Kiinerevter. I can’t hear you. 

Senator WetKer. I say, we have a different matter here. Please 
refrain, if the chairman will so rule 

Mr. Kurneretter. All right. I will. I think it is pertinent. I 
think that the segregation, to ask that segregation—in the Iowa ceme- 
tery cases they are awaiting the arrival ‘of possibly Judge Harlan or 
somebody else to settle the vote of the High Court on these contro- 
versial issues. 

Now, if I may I think I would like to suggest that the committee 
ask Judge Harlan these questions: 

“Had you been a member of the Supreme Court at the time of the 
steel seizure by President Truman, would you have upheld the Con- 
stitution of the United States or the Charter of the United Nations, 
which Mr. Truman tried to use to destroy constitutional government 
and make himself an august dictator?” 

No. 2: “How would you vote as a member of the Supreme Court to 
uphold the cemetery law of the State of Iowa in the Sioux City cases, 
or would you favor the Charter of the United Nations?” 

Both of these cases are before the Supreme Court. 

Now, this question that I want to ask now is because I have read it 
in the press, and I don’t know whether it was so or not. I am not 
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accusing him. I am just asking the question. Or have you asked 
him the question ? 
“Did you give Serge Rubenstein a dinner in the Shoreham Hotel?” 

a is published that he did. I don’t know whether he did or not. 

: “Were you the speaker at the dinner oo Senator Kefauver by 
thes Atlantic Union in Town Hall recently 

“As a member of the Advisory Committee of the Atlantic Union, 
are you an advocate of catapaulting 160 million Americans in with 
about 3 billion outside the United States, where we would be out- 
numbered, outvoted, raped, robbed, and ruined ?” 

Make no mistake about it. It is coming to us. 

I would like to ask you to ask Judge Harlan, and I would like you 
gentlemen, probably—maybe you don’t know this; maybe you know 
more about it than I do—but I have ascertained this as a fact. 

Don’t you know that 45 State legislatures already have voted against 
this leap in the dark to ro the World Federation? Only the legis- 
latures of Arkansas and North Carolina, which have voted favoring 
this dive to destruction—the legislature of Indiana hasn’t voted. 
That is the only one. 

Now, Maryland actually petitioned the Congress twice to do this 
dreadful thing. Seventeen States petitioned the Congress. All but 
two have rescinded. Thirty States voted right off the bat, nothing 
doing. They were very wise. 

I would like to ask Judge Harlan this: 

“How can you as a member of the Atlantic Union, which is reliably 
reported to be favoring the world federalist organization—how can 
vou legally take the oath required of members of the Supreme Court 
to uphold the Constitution of the United States?” 

Now, [ have met a great many Rhodes scholars. 

“As a Rhodes scholar, aren’t you deeply interested in consolidating 
the United States with Engl: ind, from whom we had to fight a bloody 
war to free ourselves and establish this republican government of the 
United States / 

Now, gentlemen, I would like to read you a clipping from the Facts 
Forum about this decision of the Supreme C ourt, and I don’t believe 
the Supreme Court decision is law. I think it is just an opinion, and 
I don’t believe it can be enforced without legislation, just as we had 
the legislation to enforce the Volstead Act. And in Maryland we 
declared that we would pay no attention to it at all. We were the one 
State that refused to enforce it. 

Nowhere in the Federal Constitution or in any amendment is there 
any delegation of power to the Federal Government to operate in the 
field of education. 

The 10th amendment to our Constitution says that the powers not 
delegated to the Federal Government are reserved to the States or to 
the people. To regulate tax-supported schools is not delegated to the 
Federal Government. 

Therefore, the Federal Government has no power whatsoever to 
interfere in any way with the operation of schools in the individual 
States. The Supreme Court’s decision in the school segregation cases 
is not a judicial interpretation of the Constitution. It is a political 
decision, grounded not in law but in Earl Warren’s notion about 
psychiatry and sociology. 
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Warren in his opinion says that the 14th amendment does not 
really apply to the problem of segregation in the public school be- 
cause—think of this—because in 1868 when the 14th amendment was 
adopted, there were no public schools in the South. The framers of 
the 14th amendment couldn’t possibly have had public schools in 
mind. 

If the Supreme Court does not like our Constitution, as the present 
Justices obviously do not, they as citizens have a right to recommend 
changes by proper constitutional means, which is the fifth article of 
the Constitution. It tells you how you can do it. Iam familiar with 
that fifth article. As Supreme Court Justices, however, they are 
supposed to interpret the Constitution as it is and not to abrogate to 
themselves the illegal power of amending by arbitrary reversion 
all judicial precedents and changing the meaning of the Constitution 
to suit their own whims. 

That is exactly what the Supreme Court did in the school segre- 
gation case. It amended the Constitution by autocratic, unconstitu- 
tional means. 

Now, gentlemen, I want to read you something out of the Constitu- 
tion, or out of the Treaty of the United Nations, and that will finish 
my case. But I just w ant you to understand how I feel about a certain 
thing and how I think all Americans should feel about it. 

In February 1952, I heard that the United Nations had adopted a 
loyalty oath that I regard as one of the most ridiculous, unpatriotic 
things that was ever done anywhere. The staff regulations of the 
United Nations as adopted by the General Assembly of the United 
Nations on the 2d of February, 1952, article I: 

Duties, obligations, and privileges: Members of the Secretariat shall subscribe 
to the following oath or declaration: “I solemnly swear, undertake, affirm, prom- 
ise, to exercise in all loyalty, discretion, and conscience the functions entrusted 
to me as an international civil servant of the United Nations, to discharge these 
functions and regulate my conduct with the interest of the United Nations only 
in view and not to seek or accept instructions in regard to the performance of 
my duties from any government or other authority external to the organization.” 

Now, article 100 of chapter 15 of the United Nations, which, by the 
way, gentlemen, was ratified by the Senate of the United States 89 to 2, 
when Mr. Stettinius was Secretary of State, he was asked—I don’t 
believe he ever read it—he was asked if the charter of the United Na- 
tions had anything in it that interfered or violated the Constitution 
or the internal laws of the country. He said, “No.” 

Now, the Senate of the United States voted for this 89 to 2 2, and this 
was in it: 

“The Secretary General”—no. Wait a minute. 

“The Secretary General may bring to the attention”—no. 

In the performance of their duties the Secretary General and the staff shall 
not seek or receive instructions from any government or from any authority 
external to the organization. They shall refrain from any action which might 
reflect on their position as international officials responsible only to the 
organization. 

Each member of the United Nations undertakes to respect the exclusively 
international character of the responsibilities of the Secretary General and the 
staff, and not to seek to influence them in the discharge of their responsibilities. 

Now, gentlemen, it is pretty hard to carry water on each shoulder 
without getting your ears full, and if you are true to the United Na- 
tions, you cannot be loyal to the United States, and if you are loyal 
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to the United States, you are disloyal to the United Nations, and it’s 
got you by the seat of the pants both ways. 

So I wanted to ascertain something about this terrible thing, and 
I wrote the State Department on December 1, 1952. 

The DEPARTMENT OF STATE, 

The Bureau of United Nations Affairs, the Office of the International Ad- 
ministration and Conferences, 21st Street and Virginia Avenue, Wash- 
ington, D. C. 

Washington, D. C. 

GENTLEMEN: Please accept my thanks for sending me a copy of the oath re- 
quired by all employees of the United Nations, staff regulation of the United 
Nations as adopted by the General Assembly of the United Nations on February 2, 
1952. 

I shall appreciate it if you will let me have a copy of the original charter of 
the United Nations, which must have had the consent and endorsement of the 
Senate and House of Representatives— 


I got it mixed there, because it only required the Senate— 


and I shall also appreciate it if you will advise me whether or not the Senate 
and House of Representatives have consented to and endorsed this oath, and if 
the United Nations can demand the taking of this oath without the consent and 
approval and endorsement of the Senate and the House. 

Please let me have this information at your earliest convenience. 


Postscript : 


I assume a copy of the Charter of the United Nations I am requesting will 
contain any amendments which have been added to it. 


Now, I want to read you the amazing statement from the State 
Department of December 5: 


DEAR Mr. KLINEFELTER: 


The Cuarrman. What year? 
Mr. KutNerettrer. 1952, 1 month after it was signed, or 2 months 
after it was signed. 


In accordance with your request of December 1, I am enclosing a copy of the 
Charter of the United Nations together with the statute of the International 
Court of Justice. The Charter of the United Nations was signed on behalf of 
he United States at the United Nations Conference on International Organiza- 
tion, San Francisco, Calif., June 26, 1945. 


It wasn’t ratified until July. 


It was ratified by the President of the United States by and with the advice 
and consent of the Senate, and the instrument of ratification deposited on 
August 8, 1945. On October 24, 1945, the said charter came into force with re- 
spect to the United Nations in accordance with the provisions of chapter XIX, 
article 110. 

The Charter of the United Nations, being in the nature of a treaty, requires 
only the ratification of the President of the United States by and with the 
advice and consent of the Senate. Two-thirds of the Senators present— 


Two can do it; three can do it; four can doit. Itisterrible. [Con- 
tinuing : | 


pursuant to the provisions of article II, section 2, clause 2 of the Constitution 
of the United States, and consequently it was not submitted to the Congress as 
a whole. 

I should like to point ou that the contents of the oath or declaration subscribed 
to by the members of the Secretariat of the United Nations and prescribed by 
way of the regulations of the organization as approved by the General Assembly 
on February 2, 1952, a copy of which was furnished you on November 25, 1952, 
are in conformity with the provisions of chapter XV, article 100, 
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which I read to you, because that is tantamount to the oath, but they 


weren't satisfied with just pledging them; they put them under oath. 
[| Continuing :] 


and submission of the oath or declaration to the Congress for approval is neither 
required nor appropriate. 

In other words, they can do as they damn please. 

Now, gentlemen, that is pretty tough to say that, but that is the fact. 
[Continuing :] 

I shall be pleased to furnish you with any additional information on this sub- 
ject which you may require. 

Signed, “George M. Ingram, Director of the Office of International 
Administration and Conferences of the State Department.” 

Now, gentlemen, I think that is a very amazing thing, and the thing 
that amazes me most is that when I talk to lawyers and judges and 
Senators and people in the House, most of them admit, nearly 100 per- 
cent of them admit, that they have never had the chance to have the 
time to study the Charter of the United Nations. It is without a doubt 
the most complicated thing that I have ever read. As an insurance 
man, I read the fine print of indentures and policies and bond issues, 
and they are simplicity itself compared to the United Nations 
Charter. And if anybody thinks that the United Nations Charter 
could ever work, all you have to think about is the trouble to keep the 
bar associaion straight, the trouble to keep the Congress of the United 
States on an even keel, or the legislatures or our city councils. 

How could we possibly be thrown in with the United Nations with 
every nation in it strongly nationalistic, just as they should be? And 
they tell us that we are nationalistic when we are giving everything 
away, making enemies, not friends. And I am in favor of getting 
out of the United Nations and getting the United Nations out of the 
United States, and to cut off alli recognition of Russia. For instance, 
when Woodrow Wilson sat at the peace table with House and Mr. 
Bonsell, one of the most famous Marylanders, he wrote in his book 
that Lenin telegraphed Mr. Wilson that he had nothing to do with 
the League of Nations; he was out to overthrow all capitalistic coun- 
tries. And it nearly broke Wilson’s heart. And here we talk about— 
here we recognize these people and enter into the United Nations with 
them because—they joined the League of Nations, I think it was in 
1935, after they were recognized in 1933, but we never did, and we are 
so handicapped and so deceived by these various organizations. I 
don’t see how it is possible for anybody to be loyal to the Atlantic 
Union and to be loyal to the United States. You can’t serve two 
masters. You can’t do it. 

I asked one of these gentlemen here the other day who was talking in 
favor of Judge Harlan—I asked him if he thought seriously that a 
man could be trusted om the Secretariat of the United Nations. Do 
you know how many people are on the Secretariat? Four thousand. 
I don’t know how many Americans and I don’t know how many Rus- 
sians. But in the leading positions in the United Nations we have 
Russians, no Americans. Look at this present fellow. Look at the 
first fellow. A Norwegian who was made the head of it. And then 
this Swede 

Senator WELKER. Hammarskjold. 

Mr. KLiIneretrer. What is that? 
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Senator Wetker. Hammarskjold. 

Mr. Kurnerevrer. That is right. I can’t remember all those names. 
And we are up against a very serious proposition. And you can’t fool 
with it, gentlemen, just like you can’t fool with being off the gold 
standard. Any country that is on the gold standard can’t be social- 
istic. It is impossible, because it requires printed money to be social- 
istic, and the only way you can print money fiatly is by being off the 
gold standard. 

Don’t kid yourself a bit. That is just as solid as anything could be. 

Do you know what our debt is today, with the guaranties? It is 
over $400 billion. And how do you think it is going to be paid? I 
will tell you how it is going to be paid. Now, listen. 

After the } Napoleonic wars, When England’s bond issues came due, 
with the various terminologies in them, they found they couldn’t retire 
them. They could pay interest but they couldn't retire them. And 
we can’t retire ours that is coming due except by selling bonds or by 
overtaxing the people. And we’ve got to do what Engl: und did. E ng- 
land issued consuls. A lot of them are still in force. You can pay 
interest but you can’t pay off that $400 billion debt. I don’t see how 
you can do it. 

Bear that in mind, gentlemen. We are sitting on a powder keg. 

Senator McCietitan. Mr. Chairman 

Mr. Kuinerevcrer. And the next crash we have is going to be— 
the first crash is going to be comparable to the echo from a | whisper, 
to what iscoming. Mark my words. I know something about it. 

Senator McCLetuan, I would like to hear something relevant to 
what we have at issue here. 

Mr. Kuinerevrer. Gentlemen, I am very proud to have you listen 
to me, because I am an amateur compared to you people. 

The CHarrmMaAn. Any questions ¢ 

Senator JENNER. No questions. 

Senator Wetker. Mr. Chairman, one question. 

Mr. Kiinerevrer. Yes, sir. 

Senator Wevker. I am sorry that I missed the first portion of your 
testimony. How can you connect Judge Harlan with the United Na- 
tions or with the World Federalists or Atlantic Union? 

Mr. Kurnerev_rer. Well, all these steps are just going up to a world 
federalist business. 

Senator WELKER. Now, that isa conclusion. Do you have any facts 
to base that on ¢ 

Mr. Kutnerevrer. Well, the only facts that I have are this: In Jan- 
uary 1951 we held a tremendous meeting in Baltimore. We had 
speakers from all over the country advocating the World Federalists, 
and we had at that time on the committee of the World Feder alists, 
headed by one of our judges who was a Rhodes scholar, who was head- 
over-heels for world federation, and our candidate for mayor today is 
a Rhodes scholar, and for world federalism—— 

Senator McCLetian. Let us find out if he implies that all Rhodes 
scholars are World Federalists. 

Mr. Kurnerecrer. I beg your pardon? 

Now, you asked me why, and I thought I tried to tell you. On this 
committee were the finest names in Baltimore. Among others was the 
attorney general of the State, elected by the people of Maryland. So 
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Isat down and wrote a very inflammatory postal card that I had mime- 
ographed, and I sent it to everybody on that committee, and to hun- 
dreds of other people in Baltimore, and everyone on that committee 
resigned except three of them. They were ashamed of themselves be- 
vause they didn’t know anything at all about what they were advo- 
cating. And these people that belonged to these steps to get us into 
the World Federalists, seemed to be chloroformed by the issue of so- 
cialism, the same as we people seem to be chloroformed about this 
printing money. We just don’t understand what is happening to us. 
And that is why I think that anybody that is in favor of any of these 
steps is treading on very thin ice. 

Senator JoHNstTon (presiding). Are there any other questions? 

(No response. ) 

Senator Jounsron. Do you have anything further? 

Mr. Kurneretrer. I beg your pardon? 

Senator Jounnsron. Do you have anything further? 

Mr. Kiinerecrer. No, not a thing. I think I gave it to you. Iam 
much obliged to you for listening to what I had to say. 

Senator Jounston. We certainly thank you for coming before us 
and giving us your views. 

The next witness. 

Mr. Kuineretrer. Thank you, gentlemen. I am sorry my hearing 
aid ran down. 

Senator Jonnston. The next gentleman, Mr. Melvin C. Perkins. 

(No response. ) 

Senator Jounston. Mrs. Ernest W. Howard. 

Hold up your right hand. Do you swear that the evidence you give 


in this hearing will be the truth, and nothing but the truth, so help 
you God. 
Mrs. Howarp. Yes; I do. 


TESTIMONY OF MRS. ERNEST W. HOWARD, LEGISLATIVE REPRE- 
SENTATIVE, WHEEL OF PROGRESS, WASHINGTON, D. C. 


Mrs. Howarp. I am Mrs. Ernest W. Howard, and I represent 
the Wheel of Progress, which is a patriotic organization interested 
in the security and defense of our country and constitutional gov- 
ernment. It is an affiliate of the Women’s Patriotic Conference 
which met here in January, and here is a list of our resolutions; 
here is a copy of our stationery head; here are the resolutions of the 
conference and the names of all the organizations on the back. 

Now, Mr. Chairman, we are interested in this proposed appoint- 
ment to the Supreme Court only in that we think that it is not an 
appointment for geographical consideration, for religious affiliations, 
for the color of your skin, but solely and only an appointment who 
we, the American people, hope and believe that they will uphold the 
Constitution of the United States as it was written and meant to be 
by the Founding Fathers. 

Our statement is this: 

The Constitution of the United States cannot survive the loss of 
national sovereignty, and since our country has reached the saturation 
point with world government enthusiasts, the Wheel of Progress 
believes it would be a colossal tr: agedy to add another one to that great 
institution, our United States Supreme Court. 
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We recognize that Washington did not choose an exclusive group 
of person: al friends to the C onstitution, but he was interested only in 
the type of man that he could trust to serve our great cause, and, of 
course, with a great fidelity of power, and, of course, you know 
the men that he : appointed : Hamilton—— 

Senator Werker. I beg your pardon, ma’am. Did you mean that 
he did not choose them to sign the Constitution, or the members of 
the Supreme Court? 

Mrs. Howarp. No. He didn’t choose the members of the Supreme 
Court. 

Senator Werker. I think you should correct the record on that. 

Mrs. Howarp. I am sorry. He didn’t choose the members of the 
Supreme Court because they were his personal friends. He wanted 
to be sure that they were the type of men who would serve the 
country. 

Now, we are not saying today that this proposed appointee we 
are not saying what he would do. We don’t know. That is why 
we are here. And we would like to be sure. We are interested, and 
we do know a great deal about the Atlantic Union. 

Now, gentlemen, I have heard questions here asked today about, 
“Do you know anything about the Atlantic Union?” I want to tell 
you that we do know something about the Atlantic Union. We not 
only know about the Atlantic Union, but it cannot be told here today. 
[ don’t think you have the time, because this takes a great deal of 
research, as was brought out, about the United Nations Charter and 
all of that sort of thing. That takes a great deal of going into and 
discussion, and at some time if you ever felt that you would like to 
hold a committee meeting for that reason, we would ‘be glad to furnish 
you the information. 

As you know, no doubt, we today, who believe in constitutional 
government without being “flag wavers”, as they say, have to use 
the method of pony express to get our information over to the people. 
We do not have access to the radio nor to most of the newspapers. We 
have a great many newspapers who believe the same as we do. 

Now, we are concerned—and I noticed a little bit of it along in 
these hearings—with certain groups. We very forcefully believe that 
there should be no particular group, sectional, geographical or color, 
but we are deeply concerned that there is a great deal of that going on. 

For instance, the past year we have been buying very regularly a 
little magazine called Jet Magazine because outside of getting our 
information from the White House, which we could never ‘do. and not 
expect to, but we do get it most officially, it seems, ~ of this little 
magazine. So everyone is buying it every week for 15 cents. 

So we are concerned again, of course, and we see enough in the 
newspapers, that there seem to be certain groups—I might point out, 
so that you would know that I have no prejudice myself. At this 
point, I must say this. I am not just a member of this. I have very 
wide affiliations, but I am not representing any of those others today. 
I happen to be the vice president of the American Federation of 
Women’s Auxiliaries of Labor and the president of the Women’s 
Auxiliary to the International Association of Fire Fighters of Canada, 
making it international. 

Senator WeLKer. Fire Fighters? I did not hear you. 





126 NOMINATION OF JOHN MARSHALL HARLAN 


Mrs. Howarp. Yes, Fire Fighters; president of the International 
Ladies’ Auxiliary. 

And I wanted all of you to see what came out in the magazine 
called the Brown Magazine of March 1955, which makes this state- 
ment and which, as I understand, was recalled from the newsstands the 
other day because too many people were buying them. I immediately 

called up my drugstore, and they saved me seven more. I bought the 
first one and passed it around, and everybody had a run on the m: iwrn- 
zine. So they wondered what happened. But this must have been 
because it says here on page 33 of the Brown Magazine: 

John M. Harlan 2d, the newest Chief Justice of the Supreme Court— 

of course, we knew this hearing was coming up. We thought we were 
behind times, that it already had been— 
John M. Harlan 2d, the newest Chief Justice of the Supreme Court, is being 
hailed as the most liberal judge ever to sit on the bench. Negro leaders are 
confident that Harlan will push the integration issue to a successful conclusion. 
Many feel that Ike couldn’t have done much better even if he had appointed a 
Negro member. 

Then on page 41 it says: 

The Supreme Court rule on mixed marriage. 

The United States Supreme Court may rule that State laws prohibiting inter- 
racial marriage are unconstitutional. Several test cases challenging mixed 
marriages are before the Nation’s Highest Court. One involves, 
and it goes on— 

One involves Florence, Ala. 


And the other—well, it is all in Alabama. 

Now, we were concerned that they would put that it. Of course, we 
don’t say anything about anything except, “Here it is in here.” He 
may feel just as sorry about it as we do reading it. 

Senator WeLkKrer. May | interrupt you a moment, Mr. Chairman / 

The CuHarrMan. Yes. 

Mrs. Howarp. Yes. 

Senator Wexker. I read things said about me by Drew Pearson 
and other so-called columnists, and I suppose the ‘y have the right to 

say them. I don’t for a minute accept them as the truth, and per- 
sonally I hate to see a lady of your stature—I have had you on the 
stand many, many times since I have been in the Senate—lI hate to 
see you come here before the committee and read some m: iwazine that 
I have never heard of until today, the Brown Magazine, because, 
you know, it is very easy to charge and very hard to disprove. 

Mrs. Howarp. Well, now, that is what I was pointing out, Senator 
Welker. I am not charging. I am pointing out that this is what 
is being said. I am sure that Judge Harlan does not appreciate 
that any more than we do in seeing it in there. And this is the way 
I am bringing it out. You probably have misunderstood the way I 
am pointing it out. IT am not pointing it out as believing it at all. 
I am pointing it out as it is here, and this sort of thing is some of the 
things that we want to be sure of. We know that we can’t pre- 
conceive what, if he is appointed, what he is going to do. No one 
would ask him that. You couldn’t serve on a jury if your ideas were 
preconceived. A 
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[am only pointing it out, and as I did say, Iam pretty sure; [am 
sure that he must hate to see that as much as we do, but I want it 
pointed out and say that that is what has been said. Do you under- 
stand now ¢ 

Senator Weiker. I do. I think I understood all the way. 

Mrs. Howarp. That is what I mean. And so we, as | say, are con- 
cerned that he will—we are opposed to anything in the Atlantic 
Union or under any other name—and they are changing the names 
of these different setups—and we are opposed to that, and we would 
be opposed to any appointment on the Supreme Court if the appointee 
believed in that sort of thing. And I am here today saying that 
those are the things that we object to. and if any of those are in the 
appointee’s mind, we would be opposed to him. 

We are not saying that they are there, but we are telling you what 
we don’t want to be represented, our ideals to be represented by that 
sort of thing on the Supreme Court. 

I am going to end my statement by saying what Herbert Hoover 
said at his 80th birthd: ay celebration in lowa on August 10, 1954. We 
know that remarks like these are never popular, but just the same, 
we have all over this country women and men who belong to great 
patriotic organizations, whether it is the American Legion, the 
Daughters of the American Revolution, United Danghters of the 
Confederacy. or what have you—we know none of these things are 
popular when it comes to discussing constitutional government and 
the protection of our Government. But we have gotten on to that 
and we have decided to meet anyone who opposes it head-on, and we 
started it last year and it turned out to be very successful in many 
of the States. 

So as President Hoover said: 

If anyone rises to say that all of this is reactionary, you may 


Class him as 
either being fuzzy-minded or an ignorant enemy of freemen. 


Thank you, gentlemen. 

The Cnairman (presiding). Are there any further questions by 
any member of the committee / 

(No response. ) 

The Cramman. All right. 

You may be excused. Thank you. 

Do we have any other w itnesses ? 

Senator Wetker. May we have this magazine introduced by 
reference ¢ 

The CuarrmMan. Mrs. Howard, can this be placed in the record, the 
quotation ¢ 

Senator WELKER. By reference only. 

Mrs. Howarp. Yes: ‘by reference. 

The Crairman. Now. gentlemen, the only person we have left to 
talk to is the nominee. I doubt if we can finish by 12 o’clock. I have 
made arrangements that we can have a hearing this afternoon in the 
District Committee room at 2 o'clock or any time thereafter, which 
is right off the floor. If you can go over until that time—— 


Senator Dirksen. Mr. Chairman, we are expected to be on the floor 
for the conference report. 
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The Cu4irman. Yes. That is why I thought we should all be in 
the Senate at 12 o’clock. It might be wise—— 

Senator Dirksen. Mr. Chairman, let me say to you that the House 
must act first on the vote. It will be a record vote. 

The CuHarrMAn. Well, do you suggest that we go ahead ? 

Mr. Rocers. Mr. Chairman, could I just say this word, that if 
possible we would appreciate v ery much to have the members present, 
all of them. Tomorrow morning would be satisfactory to Judge 
Harlan. 

Senator McCLe.uan. I cannot be here tomorrow morning. 

Senator JENNER. And tomorrow morning we have this other com- 
mittee meeting. 

The Cuarman. No. We cannot get them on Saturday morning 

Mr. Rocers. I see. All right. 

Senator McCLetian. Hold it this afternoon over in the Capitol. 

The CuarrMAN. What do you think about it? I will leave it up to 
the committee. 

Senator WATKINS. We can do it over there in and out. 

The CuHaArrMAN. Yes. We can get in and out, and there will be 
more opportunity for more members to be present. 

Senator Warxkins. Shall we start at 1:30? 

The C HAIRMAN. We cannot get the room until 2 o’clock. I can get 
it at 2 o’clock and then we can have it for the remainder of the 
afternoon. 

We will recess until 2 o’clock and meet in the District Committee 
room. 

(Whereupon, at 11:42 a. m., the committee recessed to reconvene 
at 2 p. m., in the District of Columbia Committee room, United States 
Capitol. 

AFTERNOON SESSION 


The committee met, pursuant to recess, at 2 p. m., in the District 
of Columbia Committee room, United States Capitol Building. 

Present: Senators Kilgore, Eastland, McClellan, Kefauver, Hen- 
nings, Daniel, Jenner, Watkins, Dirksen, Welker, and Butler. 

Also present: Joseph A. Davis, clerk. 

Senator EastLtanp (presiding). The hearing will come to order. 

Senator Dirksen. The hearings heretofore have been executive. 
Is a modificattion being had of the rule? 

Senator Eastianp. No, sir; not that I know of. 

Senator Hennincs. I move that, in view of the fact that Judge 
Harlan is to be the next witness, that the press be permitted to remain 
and that it be considered an open hearing. 

Senator Butier. I second the motion. 

Senator Eastianp. All those in favor will say “aye”; opposed “no.” 
The motion is carried. 

Senator Dirrxsen. I presume the judge has no objection. 

Judge Harian. I have not the slightest; no. 

Senator Easrianp. Will you stand and raise your righthand? You 
solemnly swear to tell the truth, the whole truth, and nothing but the 
truth, so help you God? 

Judge Haruan. I do. 
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TESTIMONY OF JOHN M. HARLAN, ACCOMPANIED BY WILLIAM P. 
ROGERS, DEPUTY ATTORNEY GENERAL OF THE UNITED STATES 


Judge Hartan. I wonder if I might have the privilege of making 
a preliminary statement. 

Senator Easrnanp. Yes, sir. 

Senator Kerauver. I have been called to the floor. I suppose 
that the conference report on the pay bill is coming up. I regret 
that this morning I could not be present at the hearings. We had a 
hearing over which the Senator from Missouri, Mr. Hennings, pre- 
sided, in reference to a Tennessee judgeship. 

It has been my information that in the hearings this morning that 
questions came up about the fact—I assume it was a fact, although I 
do not know it personally—that Judge Harlan had been on the 
advisory committee of the so-called Atlantic Union Committee, and 
I would like, as the chief sponsor of the Atlantic Union Resolution, 
back in 1951, and also this year, to place in the record a resolution of 
January 15, 1951, together’ with the names of the e sponsors, and also 
the oflicers and directors of the association; and also to place in the 
record a resolution, Senate Concurrent Resolution 12, which has been 
introduced in this Congress. I think that these matters are going 
to be talked about, so that the actual resolutions should be made a 
part of the record. 

I ask that permission. 

Senator Easttanp. That will be done, sir. They will be offered as 
exhibits. 

(The documents referred to are as follows:) 


THe ATLANTIC UNION RESOLUTION 
(S. Con. Res. No. 4; H. Con Res. No. 26) 


Whereas the parties to the North Atlantic Treaty have declared themselves 
“determined to safeguard the freedom, common heritage, and civilization of their 
peoples, founded on the principles of democracy, individual liberty, and the rule 
of law,” and “resolved to unite their efforts for collective defense and for the 
preservation of peace and security ;” and 

Whereas they have agreed in article 2 of that treaty to “contribute toward the 
further development of peaceful and friendly international relations by strength- 
ening their free institutions, by bringing about a better understanding of the 
principles upon which these institutions are founded, and by promoting condi- 
tions of stability and well-being” and to “seek to eliminate conflict in their inter- 
national economic policies” and to “encourage economic collaboration between 
any or all of them”; and 

Whereas the principles on which our American freedom is founded are those 
of federal union which were applied for the first time in history in the United 
States Constitution; and 

Whereas our Federal Convention of 1787 worked out these principles of union 
as a means of safeguarding the individual liberty and common heritage of the 
people of thirteen sovereign States, strengthening their free institutions, uniting 
their defensive efforts, encouraging their economic collaboration, and severally 
attaining the aims that the democracies of the North Atlantie have set for them- 
selves in the aforesaid treaty; and 

Whereas these federal union principles have succeeded impressively in ad- 
vancing such aims in the United States, Canada, Switzerland, and wherever other 
free peoples have applied them; and 

Whereas the United States, together with the other signatories to the treaty, 
has promised to bring about a better understanding of these federal principles and 
has, as their most extensive practitioner and greatest beneficiary, a unique moral 
obligation to make this contribution to peace; and 
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Whereas the United States and the other six democracies which sponsored 
the treaty have. by their success in drafting it and extending it to others, estab- 
lished a precedent for united action toward the attainment of these aims, and 
the creation of a free and lasting union: Now, therefore, be it 

Resolved by the Senate (the House of Representatives concurring), That the 
President is requested to invite the democracies which sponosored the North 
Atlantic Treaty to name delegates, representing their principal political parties, 
to meet this year with delegates of the United States in a Federal Convention 
to explore how far their peoples, and the peoples of such other democracies 
as the convention may invite to send delegates, can apply among them, within 
the framework of the United Nations, the principles of free federal union. 





THESE SENATORS AND REPRESENTATIVES INTRODUCED THIS RESOLUTION IN BOTH 
HOUSES OF CONGRESS ON JANUARY 15, 1951 
Senators John L. McClellan (Democrat, 


George D. Aiken (Republican, Vermont ) 

Harry P. Cain (Republican, 
Washington) 

Frank Carlson (Republican, Kansas) 

Zales N. Ecton (Republican, Montana) 

Ralph E. Flanders (Republican, 
Vermont ) 

J. William Fulbright (Democrat, 
Arkansas) 

Walter F. George (Democrat, Georgia ) 

Guy M. Gillette (Democrat, Iowa) 

Robert C. Hendrickson, Republican, 
New Jersey ) 

Thomas C. Hennings, Jr. (Democrat, 
Missouri) 

Lister Hill (Democrat, Alabama) 

Hubert H. Humphrey (Democrat, 
Minnesota ) 

Lester C. Hunt (Democrat, Wyoming) 

Edwin C. Johnson (Democrat, 
Colorado) 

Estes Kefauver (Democrat, Tennessee ) 

Harley M. Kilgore, Democrat, West 
Virginia) 

Herbert H. Lehman (Democrat-Liberal, 
New York ) 

Russell B. Long (Democrat, Louisana ) 

Burnet R. Maybank (Democrat, South 
Carolina ) 


Arkansas) 

Blair Moody (Democrat, Michigan) 
(Added June 30, 1951) 

James EB. Murray (Democrat, Montana ) 

Matthew M. Neely (Democrat, West 
Virginia ) 

Richard M. Nixon (Republican, 
California ) 

Joseph C. O’Mahoney (Democrat, 
Wyoming) 

John J. Sparkman (Democrat, 
Alabama ) 

Edward J. Thye (Republican, 
Minnesota ) 

Milton R. Young (Republican, North 
Dakota ) 

Representatives 

Hale Boggs (Democrat, Louisana ) 

Clifford Davis (Democrat, Tennessee ) 

Robert Hale (Republican, Maine) 

Christian A. Herter (Republican, 
Massachusetts ) 

Walter H. Judd (Republican, 
Minnesota ) 

Mike Mansfield (Democrat, Montana ) 

Francis E. Walter (Democrat, 
Pennsylvania ) 


THESE REPRESENTATIVES HAVE ALSO ANNOUNCED THEIR SUPPORT 


Carl Albert (Democrat, Oklahoma) 
Victor L. Anfuso (Democrat, New 
York) 


Homer ID. Angell (Republican, Oregon) 


O. K. Armstrong (Republican, Mis- 
souri) 

Wayne N. Aspinall (Democrat, Colo- 
rado) 

James C. Auchincloss (Republican, 


New Jersey ) 
Cleveland M. Bailey (Democrat, West 
Virginia ) 
Walter S. Baring (Democrat, Nevada) 
Laurie (. Battle (Democrat, Alabama) 
George H. Bender (Republican, Ohio) 
Reva Beck Bosone (Democrat, Utah) 
Joseph R. Bryson (Democrat, South 
Carolina) 


Emanuel Celler (Democrat, New York) 
Thurmond Chatham (Democrat, North 


Carolina) 

Earl Chudoff (Democrat, Pennsylva- 
nia) 

W. Sterling Cole (Republican, New 
York). 

J. M. Combs (Democrat, Texas). 

Norris Cotton (Republican, New 


Hampshire). 
Carl T. Curtis (Republican, Nebraska). 
aul B. Dague (Republican, Pennsyl- 
vania) 
William 
nois) 
Charles Bennett 
North Carolina) 


L. Dawson (Democrat, Illi- 


Deane (Democrat, 


NOMINATION OF 


THESE 


John J. 
Mexico) 

Harmar D. Denny, 
Pennsylvania ) 

John D. Dingell 
gan) 

James I. Dolliver (Republican, Iowa) 

James G. Donovan (Democrat, New 
York) 

Robert L. Doughton (Democrat, North 
Carolina ) 

Clyde Doyle (Democrat, California ) 

Herman FP. Eberharter (Democrat, 
Pennsylvania ) 

Clair Engle (Democrat, California) 

Antonio M. Fernandez (Democrat, New 
Mexico ) 

Sidney A. Fine (Democrat, New York) 

John E. Fogarty (Democrat, Rhode 
Island ) 

Tom B. Fugate (Democrat, Virginia ) 

James G. Fulton (Republican, Penn- 
sylvania ) 

Ralph A. 
York) 

Thomas §. 
nois ) 

Albert Gore (Democrat, Tennessee) 

William T. Granahan (Democrat, 
Pennsylvania ) 

Walter K. Granger 

Ralph W. Gwinn 
York) 

Porter Hardy, Jr. (Democrat, Virginia ) 

Franck R. Havenner (Democrat, Cali- 
fornia ) 

Wayne L. Hays (Democrat, Ohio) 

EF. Edward Hébert (Democrat, 
siana). 

Louis B. Heller (Democrat, New York) 

A. S. Herlong, Jr. (Democrat, Florida ) 

Chet Holifield (Democrat, California ) 

Walt Horan (Republican, Washing- 
ton) 

Henry M. Jackson 
ington) 
Jacob K. Javits 
New York) 
Leroy Johnson 
nia ) 

Hamilton C. 
Carolina ) 

Kenneth B. Keating (Republican, New 
York) 

Eugene J. 
York) 

Cecil King (Democrat, California ) 

Michael J. Kirwan (Democrat, Ohio) 

Arthur G. Klein (Democrat, New 
York) 

Thaddeus M. Machrowicz 
Michigan) 

Eugene J. McCarthy (Democrat, Min- 
nesota ) 

John MeGuire (Democrat, Connecticut 


REPRESENTATIVES HAVE ALSO 


Dempsey (Democrat, New 


Jr. (Republican, 


(Republican, Michi- 


Gamble (Republican, New 


Gordon (Democrat, Illi- 


(Democrat, Utah) 
(Republican, New 


Loui- 


(Democrat, Wash- 
(Republican-Liberal, 
(Republican, Califor- 


Jones (Democrat, North 


Keogh (Democrat, New 


(Democrat, 
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Chester E. Merrow (Republican, New 
Hampshire) 
George P. Miller 
nia) 
William 
York) 
Albert P. 
necticut ) 
James H. 
siana ) 
Morgan 
souri) 
Abraham J. 
York) 
John R. Murdock 
James J. Murphy 
York) 
Reid F. 
sin) 
Harry P. O'Neill 

vania ) 
Frank C. Osmers, Jr. (Republican, New 
Jersey ) 
Harold C. Ostertag 
York ) 
Otto E, 
ana) 
Carl lL. Perkins (Democrat, Kentucky) 
Adam Clayton Powell (Democrat, New 
York) 
Melvin Price (Democrat, Illinois) 

J. Perey Priest (Democrat, Tennessee ) 
Edmund P. Radwan (Republican, New 
York) 
Robert L. 
Virginia ) 

Frazier Reams (Independent, Ohio) 

Kdward H. Rees (Republican, Kansas) 

Ken Regan (Democrat, Texas) 

Abraham <A. Ribicoff (Democrat, Con- 
necticut ) 

Peter W. Rodino, Jr. 
Jersey ) 

syron G. Rogers (Democrat, Colorado) 

Horace Seely-Brown (Republican, Con- 
necticut ) 

Robert L. F. Sikes (Democrat, Florida) 
Edward L. Sittler, Jr. (Republican, 
Pennsylvania ) 
Frank E. Smith 
sippi) 
William G, 
homa ) 

Olin EK. Teague (Democrat, Texas) 

Albert Thomas (Democrat, Texas) 

Clark W. Thompson (Democrat, 
Texas) 

Ruth Thompson 
gan) 

Thor C. Tollefson (Republican, Wash- 
ington) 

Harold H. Velde (Republican, Illinois) 
William B. Widnall (Republican, New 
Jersey ) 
Clement J. 
consin ) 


(Democrat, Califor- 


kX. Miller (Republican, New 


Morano (Republican, Con- 


Morrison (Democrat, Loui- 


M. Moulder (Democrat, Mis- 


Multer (Democrat, New 
(Democrat, Arizona ) 
(Democrat, New 


Murray (Republican, Wiscon- 


(Democrat, Pennsyl- 


(Republican, New 


Passman (Democrat, Louisi- 


Ramsey (Democrat, West 


(Democrat, New 


(Democrat, Missis- 


Stigler (Democrat, Okla- 


(Republican, Michi- 


Zablocki (Democrat, Wis- 
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THE OFFICERS AND DIRECTORS OF THE ATLANTIC UNION COMMITTEE URGE YOU TO HELP 
PASS THIS RESOLUTION 


Officers 

President: Hon. Owen J. Roberts, for- 
mer Justice, United States Supreme 
Court, Philadelphia, Pa. 

Vice president: Hon. Will L. Clayton, 
former Under Secretary of State, 
Houston, Tex. 

Secretary: Hon. 
Auburn, N. Y. 

Treasurer and chairman, executive com- 
mittee: Elmo Roper, West Redding, 
Conn, 

Executive director: 
New York, N. Y. 

Board of governors 

Herbert Agar, Sasabe, Ariz. 

Mrs. Sadie T. M. Alexander, Philadel- 
phia, Pa. 

Mrs. Frank C. Baker, New York, N. Y. 

Mrs. Margaret Culkin Banning, Duluth, 
Minn. 

Robert J. Bishop, Orlando, Fla. 

Edgar Bissantz, Carmel, Calif. 

Hon. Thomas H. Burke, Alexandria, Va. 

Henry C. Flower, Jr., New York, N. Y. 

Mrs. W. St. John Garwood, Austin, Tex. 

W. B. Harrison, Wichita, Kans. 

Livingston Hartley, Washington, D. C. 


Lithgow Osborne, 


Walden Moore, 


Gerald B. Henry, Buffalo, N. Y. 

Rev. Leland B. Henry, Scarborough, 
Ns x. 

Prof. Herbert Hill, Hanover, N. H. 

Dr. Horace Koessler, Missoula, Mont. 

Mrs. Lucy Benjamin Lemann, New Or- 
leans, La. 

Prof. Edward H. Litchfield, Washing- 
con, DC. 

Henry Luce III, Washington, D. C. 

Mrs. Laurance C. Martin, Winnetka, Ill. 

Thomas C. P. Martin, New York, N. Y. 

Arnaud C. Marts, Whitehouse, N. J. 

Frederick C. McKee, Pittsburgh, Pa. 

Hugh Moore, Easton, Pa. 

Edmund Orgill, Memphis, Tenn. 

Mrs. Chase S. Osborn, Sault Ste. Marie, 
Mich. 

Mrs. Thomas Parran, Pittsburgh, Pa. 

Mrs. Hattie May Pavlo, Rye, N. Y. 

Rabbi Jerome M. Pines, Takoma Park, 
Md. 

A. W. Schmidt, Pittsburgh, Pa. 

George E. Shea, Jr., New York, N. Y. 

Ralph G. Stoddard, Madison, N. J. 

Clarence K. Streit, Washington, D. C. 

Harold C. Urey, Chicago, Ill. 

Marshall Webb, San Antonio, Tex. 


THE COUNCIL OF THE ATLANTIC UNION COMMITTEE 


(Partial List) 


Thomas J. Anderson; publisher, the Arkansas Farmer 

Hon. Norman Armour; Ambassador to Venezuela 

Dr. Max Arzt; president, Jewish Theological Seminary 

Warren H. Atherton; past national commander, American Legion 

Dr. Frank Aydelotte; Institute for Advanced Studies, Princeton 

Mrs. Robert Low Bacon; civic leader, Washington, D. C. 

Hon. Raymond E. Baldwin; former Senator and Governor of Connecticut 
Hon. Joseph H. Ball; former United States Senator, Stillwater, Minn. 


Dr. Roslyn Goodrich Bates; president, 


Lawyers 


International Federation of Women 


H. R. Baukage; radio commentator, Washington, D. C. 
Hon. Wendell Berge; former Assistant Attorney General 


Mrs. Mary McLeod Bethune ; 


educator; vice president, NAACP 


Hon. Francis Biddle; president, Americans for Democratic Action 


Hon. Robert Woods Bliss: 
Association, Washington, D. C. 


diplomat, past president American Foreign Service 
I I I 


Hon. James T. Brand; Associate Justice, Oregon Supreme Court 


Louis Bromfield; novelist, columnist 


Mrs. Roberts S. Brookings, philanthropist, Washington, D C. 
Hon. John Nicholas Brown; former Under Secretary of Navy for Air 
Hon, Prentiss M. Brown; chairman, Detroit Edison Co., ex-Senator 


Sevellon 


srown; publisher, Providence Journal and Bulletin 


Hon. Gordon Browning; Governor of Tennessee 
P. F. Brundage; senior partner, Price, Waterhouse & Co. 


Harry A. Bullis; 


chairman, General Mills, Ine. 


Edward B. Bruling; attorney, Washington, D. C. 
Curties E. Calder; chairman, Electric Bond & Share Co. 
Frank Capra; motion-picture director, producer 

Hon. Doyle E. Carlton; former Governor of Florida 
Hodding Carter; Pulitizer Prize editor, Greenville, Miss. 
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Stephen F. Chadwick; past national commander, American Legion 

E. F. Chinlund ; vice president, R. H. Macy & Co. 

Dr. Arthur H. Compton ; educator, Nobel Prize physicist 

Dr. Karl T. Compton ; chairman of the corporation, MIT 

Philip Cortney ; president, Coty, Inc. 

Gardner Cowles ; publisher, Look magazine 

C. R. Cox ; president, Kennecott Copper Corp. 

Frank Crosswaith ; chairman, Negro Labor Committee 

Nelson H. Cruikshank ; European Labor Division, ECA 

Hon. Colgate W. Darden; president, University of Virginia, former Governor of 
Virginia 

Russell W. Davenport ; writer, editor, New York, N. Y. 

Chester C. Davis; associate director, Ford Foundation 

Dowdal H. Davis; president, Negro Newspaper Publishers’ Association 

Tom J. Davis; past president, Rotary International 

Hon. William H. Davis; wartime chairman, War Labor Board 

Maj. Gen. John R. Deane, United States Army (retired) ; head, Wartime Military 
Mission to U.S.S. R. 

Dr. J. Frederic Dewhurst ; director, 20th century fund 

Howard Dietz; librettist ; vice president, MGM 

Cleveland E. Dodge; vice president, Phelps-Dodge Corp. 

Gen. William H. Draper; United States deputy, NATO Council 

Max Eastman; writer, editor 

Ferdinand Eberstadt ; former vice chairman, War Production Board 

Hon. Douglas L. Edmonds ; justice, Supreme Court of California 

Dr. Milton S. Eisenhower ; president, Pennsylvania State College 

Dr. William Yandell Elliott; professor of government, Harvard University 

Douglas Fairbanks, Jr.; actor, producer, Pacific Palisades, Calif. 

Louis Fischer ; author, foreign correspondent 

Marion B. Folsom ; treasurer, Eastman Kodak Co. 

Professor Carl J. Friedrich; professor of government, Harvard University 

Clayton Fritchey ; Director, Public Information, Department of Defense 

Wilfred Funk ; book publisher, Montclair, N. J. 

Hon. W. St. John Garwood; associate justice, Texas Supreme Court 

Hon. Artemus L. Gates ; former Under Secretary of the Navy 

Robert M. Gaylord; past president of NAM 

Rabbi Norman Gerstenfeld ; Washington (D. C.) Hebrew Congregation 

Dr. Harry D. Gideonse; president, Brooklyn College 

Rt. Rev. Charles K. Gilbert ; Episcopal Bishop of New York 

William B. Given, Jr.; president, American Brake Shoe Co. 

Dr. Leslie Glenn; minister, St. John’s Church, Washington, D. C. 

Clinton S. Golden; labor advisor, ECA 

Lester Granger ; executive director, National Urban League 

Hon. Joseph C. Grew, former Under Secretary of State 

William V. Griffin; president, English Speaking Union 

Allen Grover; vice president, ‘Time, Inc. 

Hon. Rudolph Halley ; president, New York City Council 

Thomas J. Hargrave; president, Eastman Kodak Co. 

Henry G. Harmon; president, Drake University, lowa 

E. Roland Harriman; Brown Bros., Harriman & Co. 

A. J. Hayes; president, International Association of Machinists 

Leland Hazard; vice president, Pittsburgh Plate Glass Co. 

G. W. Healey, Jr.; editor, the New Orleans Times-Picayune 

Mrs. Ovetta Culp Hobby; publisher; former director, WAC 

Rt. Rev. Henry W. Hobson; Episcopal Bishop of southern Ohio 

Dr. Sidney Hook; chairman, department of philosophy, NYU 

Dr. Ernest M. Hopkins; former president of Dartmouth College 

Palmer Hoyt; publisher, the Denver Post 

Dr. Robert L. Johnson ; chairman, Committee for the Hoover Report 

Dr. Lewis Webster Jones; president, Rutgers University 

Mrs. David Starr Jordan; Stanford University, California 

Dr. Wilbur K. Jordan; president, Radcliffe College. 

C. W. de Kieweit; president, University of Rochester 

Dr. Hans Kohn; author, professor international relations 

Adm. Emory S. Land, USN (retired) ; president, Air Transport Association of 
America 

Hon. Arthur Bliss Lane; former Ambassador to Poland 













































































































































































































































134 NOMINATION OF JOHN MARSHALL HARLAN 






Paul W. Litchfield ; chairman, Goodyear Tire & Rubber Co. 

Dr. Clarence C, Little: former president, University of Maine and University of 
Michigan; Bar Harbor, Maine 

Hon. Clare Boothe Luce; playwright; former Congresswoman 

Hon. Charles R. Mabey: former Governor of Utah 

Deane W. Malott; president of Cornell University 

Mrs. Dorothy McAllister; chairman of board, National Consumers League 

Dr. James McCain; president, Kansas State University 

Frank McCarthy; former Assistant Secretary of State 

Hon. Sid McMath; Governor of Arkansas 

Edward J. Meeman; editor, the Memphis Press-Scimitar 

Dr. Robert A. Millikan; Nozel Prize physicist 

Hon. Harry B. Mitchell; chairman, United States Civil Service Commission 
(retired ) 

Dr. Henry T. Moore; president, Skidmore College 

Malcolm Muir; publisher, Newsweek 

Dr. John W. Nason; president, Swarthmore College 

Thomas 8S. Nichols; president, Mathieson Chemical Corp. 

Hon. Garrison Norton; former Assistant Secretary of State 

Dr. Peter Odegard; political scientist, University of California 

Rt. Rev. G. Ashton Oldham; retired Episcopal Bishop of Albany 

Hon. James F. O’Neil; past national commander, American Legion 

Mr. E. W. Palmer; president, Kingsport Press, Inc. 

Dr. Thomas Parran: educator; ex-Surgeon General of United States. 

Grove Patterson ; editor, the Toledo (Ohio) Blade. 

Duncan Phillips; director, Phillips Art Gallery. 

Hon. William Phillips: former Under Secretary of State. 

Dr. Daniel A. Poling: Baptist pastor; editor, Christian Herald. 

Paul A. Porter; former OPA Administrator. 

H. W. Prentis, Jr.; president, Armstrong Cork Co. 

Gwilym A. Price: president, Westinghouse Electric Corp. 

John E. Raasch; president, John Wanamakers’. 

Edgar E. Rand; president, International Shoe Co. 

A. W. Robertson; chairman, Westinghouse Electric Corp. 

Thomas L. Robinson, president-publisher, Charlotte (N. C.) News. 

Hon. Will Rogers, Jr.: publisher, the Beverly Hills Citizen: former Congressman, 

Mrs. T. M. Sayman: civie leader, St. Louis, Mo. 

Hatry Scherman:; president, Book-of-the-Month Club. 

Mrs. Dorothly Schiff; publisher, New York Post. 

John H. Sengstacke; publisher, the Chicago Defender. 

Spyros Skouras;: president, 20th Century Fox Pictures Corp. 

Prof. Preston W. Slosson; author, educator, Ann Arbor, Mich. 

Rev. A. Frank Smith; Methodist bishop, Houston, Tex. 

Eugene R. Spaulding: general manager, the New Yorker magazine. 

Lawrence E. Spivak: editor, radio producer. 

Adm. William H. Standley; former Ambassador to Russia. 

Dr. William E. Stevenson; president, Oberlin College. 

Robert B. Stewart; dean, Fletcher School of Diplomacy. 

Ralph I. Straus, director, R. H. Macy & Co., New York, N. Y. 

Herbert Bayard Swope; former editor, New York World. 

Joseph F. Taylor: president, Bausch & Lomb Optical Co. 

Gen. Telford Taylor, United States Army (retired); ex-chief United States 
prosecutor, Nuremberg trials. 

Hon. Wayne Chatfield Taylor ; former Under Secretary of Commerce. 

Dr. Edward Teller; physicist, Los Alamos, N. Mex. 

Hon. R. E. Thomason; Federal judge, El Paso, Tex. 

Hon. James W. Wadsworth: former Senator-Congressman. 

Mrs. F. K. Weyerhaeuser ; civic leader, St. Paul, Minn. 

William L. White; journalist, author, Emporia, Kans. 

Hon. Robert N. Wilkin; Federal judge, Cleveland, Ohio. 

W. T. Wynn: chairman, Delta Council, Greenville, Miss. 

Adm. H. E. Yarnell, United States Navy (retired) : Newport, R. I. 

Owen D. Young; honorary chairman, General Dlectric Co. 

Hon. Luther W. Youngdahl; former Governor of Minnesota. 

Darryl F. Zanuck; vice-president, 20th Century-Fox Films. 

William Zeckendorf: president, Webb & Knapp. 
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[S. Con. Res. 12, 84th Cong., 1st Sess. ] 
CONCURRENT RESOLUTION 


Whereas the preservation of democratic institutions everywhere demands 
united action by the world’s leading democracies ; and 

Whereas the North Atlantic Treaty has already committed its members to 
“contribute toward the further development of peaceful and friendly interna- 
tional relations by strengthening their free institutions’, and to “encourage 
economic collaboration between any or all of them” ; and 

Whereas it is essential to determine by what means the democracies can fur- 
ther unify their efforts in the military, political, and economic fields to achieve 
these objectives; and 

Whereas the Nine Power Agreement to extend the North Atlantic Treaty and 
defense system to include the German Federal Republic makes such exploration 
still more timely ; and 

Whereas it is desirable that this problem be considered by delegates who 
would act in accordance with their individual convictions and make a public 
report of their joint findings and recommendations: Now, therefore, be it 

Resolved by the Senate (the House of Representatives concurring), That the 
President is requested to invite the other democracies which sponsored the 
North Atlantic Treaty to name delegates, including members of their principal 
political parties. to meet in a convention with similarly appointed delegates from 
the United States and from such other democracies as the convention may invite, 
to explore and to report to what extent their peoples might further unite within 
the framework of the United Nations, and agree to form, federally or otherwise, 
a defense, economic, and political union, 


Senator EastLanp. You may proceed. 

Judge Hartan. Mr. Chairman and gentlemen of the Judiciary 
Committee, [ ask your indulgence for my voice, because I have a 
small “frog” in my throat. If I, at any time, do not make myself 
heard, | hope that vou will let me know. 

I want to say preliminarily that I have not come before your com- 


mittee to espouse or sponsor my own nomination. That would be not 
only unbecoming but it would be personaly most distasteful to me. 

The reason IT am here was because I felt it my duty in accepting 
your kind invitation of the chairman to appear before your commit- 
tee—I felt it my duty to expose myself to your committee so that you 
might scrutinize me and my qualifications for this great office to 
which I have been nominated, and so that you might direct to me 
any questions that you deemed appropriate and which I can assure 
you, within the limitations that are imposed upon me by the nature 
of the office to which I have been nominated, I will try to answer as 
forthrightly, as directly, and as fully as those limitations me rmit, 

It occurred to me, having sat through—and I may say I did not 
come down here with a prepared st: atement—the testimony that has 
been heard yesterday and this morning, it occurred to me that it 
might be of some convenience to the committee if I stated to you the 
facts as they exist with respect to some of the matters that have been 
testified to about in the last 2 days, from the standpoint of, perhaps, 
sharpening the questions that you might want to ask me. I will be 
very glad to proceed that way. 

If, on the other hand, the committee should feel that they would 
prefer to proceed on a question and answer basis, that would be agree- 
able tome. I stand at the disposal of the committee in either respect. 

Senator Eastianp. The Chair thinks that you should proceed with 
your statement, and then we will ask such questions as we have. 

Judge Harian. I tried to collect my thoughts a little bit last night, 
to see what the points were, perhaps, that might be of interest to the 
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committee as the result of the testimony that has been given the last 
couple of days. 

I think it is due to the committee that I should first apprize them of 
the facts, under which I became a member of the advisory committee 
of the Atlantic Union, and of the exact extent of my activities with that 
organization, and, with your permission, I will address myself to that 
subject first. 

I was engaged in the preparation for trial of an antitrust suit which 
had kept me out of town and away from my office as a lawyer for a 
period of months. When I returned in March, I think it was, it was 
to find the accumulated mail that had come duri ing my absence, and in 
that a letter from Mr. Justice Roberts, the president of the Atlantic 
Union, inviting me to become a member of the Atlantic Union Com- 
mittee or its advisory committee, so-called. And with the permission 
of the committee I would like to read that letter, together with my 
reply, both of which are short, into the record. 

Senator Eastnanp. Yes, sir; you may do so, sir. 

Judge Hartan. I may add that I had never met Justice Roberts, 
nor have I met him since, to my recollection. My only contact with 
Justice Roberts had been as a practicing lawyer, where he sat on the 
Supreme Court on one case in which I was representing one of the 
litigants. That is my only connection with Mr. Justice Roberts. I 
have admired him as a man, as a jurist, and as a lawyer, but I have 
had no personal connection with him beyond what I have indicated 
to you. 

This is his letter: 

Marcu 29, 1952. 

Dear Mr. HartaAn: The Atlantic Union Committee has authorized me, as 


president, to invite you to join us in our effort to underwrite the safety of free 
men. 


I might parenthesize at that point to say that Mr. Osborne was one 
of the commissioners of the crime commission, which you heard dis- 
cussed yesterday, for which I had recently been at this time the coun- 
sel. Continuing with the letter: 


Mr. Lithgow Osborne has suggested to me that you might be interested in our 
work. We want you among the 500 other distinguished American leaders who 
comprise the membership of our council. 

Specifically, the job of the Atlantic Union Committee is to support mutual- 
Security measures which can help the Atlantic community grow into a union of 
the West, with some form of common authority. In this way it will give the 
United States power to enforce peace. 

The Atlantic Union Committee is the only private organization giving its 
entire attention to the question of mutual security of the Atlantic community. 
Here is what we have done toward this objective in the past year: First of all, 
we have in Congress a resolution known as the Atlantie union resolution, which 
would make possible the convention of the nations that started NATO to explore 
further steps toward union. We also are supporting a bill to create a commis- 
sion of government representatives and private citizens who would study the 
problems of the Atlantic community and recommend effective solutions. 

We were instrumental in having American legislators invited by the consulta- 
tive assembly of the Council of Europe, to a conference at Strassburg, which 
resulted in a transatlantic discussion of European and Atlantic union. 

Our committee has 140 chapters throughout the United States and we coop- 
erate closely with similar committees organized in other NATO countries. 

Your acceptance of this invitation to join our council will mean two things: 
First you will be alining yourself with leaders in the free world who believe 
that aggression and war can be deterred by determined, collective action. 
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Secondly, you will be acting on your own convictions by joining a group that 
is translating this theory into practice through supporting legislation moving 
toward union of democracies. 

My colleague, Will Clayton, former Under Secretary of State, now vice 
president of our committee, joins me in the hope that we may look forward to 
welcoming you as a member of our council. 

Faithfully yours, 
OwEN J. ROBERTS. 


To which I replied on April 31 as follows: 


My Dear Jupce Roperts: I am glad to accept your invitation to become a 
member of the Council of the Atlantic Union Committee. I feel, however, that 
I should warn you that I cannot be counted on for any work or activity in 
connection with the committee for the next year, owing to an antitrust litigation 
in which I am engaged. If this should make any difference, you may feel that 
my acceptance of your invitation should be postponed until I have wound up 
this commitment. 

That, gentlemen of the committee, that is of the Judiciary Com- 
mittee, is the full extent of my participation in the Atlantic Union. 

I have had my files examined since this matter first came up in 
connection with my nomination through the newspapers to ascertain 
what else there is. JI find nothing else in my files. I find that I 
made no contributions to the commitee of any kind at any time. I 
am ashamed to say that I do not think I even paid my dues. I at- 
tended no meetings of the committee, either formal or informal. I 
have never been to a dinner of the committee. I have never written on 
behalf of the committee, and I have never spoken on behalf of the 
committee, nor have I discussed the affairs with anybody even in- 
formally. If you want me to be completely frank about my relation- 
ship to it, until this matter came up in connection with my nomination, 
T am afraid that if anybody had asked me if I was a member of 
the Atl antic Union Committee, I might have been mistaken in saying 
“No.” 

Senator Eastnanp. Judge, the letter spoke of an international 
authority, and you had an invitation to join that authority. What 
did you understand about the international authority that the invita- 
tion asked you to join? 

Judge Harxan. I regarded that letter, Senator Eastland, as indi- 

cating some kind of collective action that would represent the group 
of so-called American democracies in a collective effort to combat the 
Communist menace, and that was all. 

Senator Eastitanp. I would like to read you a statement that the 
present Secretary of State, Mr. John Foster Dulles, made on April 12 

: . ; : ‘ -\} ; 
1952, and I would like to get your views. I am reading from Mr. 
Dulles’ speech to the American Bar Association meeting at 
Louisville, Ky. 

The treatymaking power is an extraordinary power liable to abuse. Treaties 
make international law. And they also make domestic law. Under our Consti- 
tution treaties become the supreme law of the land. They are indeed more 
supreme than ordinary laws, for congressional laws are invalid if they do not 
conform to the Constitution, whereby treaty laws can override the Constitution. 
Treaties, for example, can take powers away from Congress and give them to 
the President. They can take powers from the State and give them to the Fed- 
eral Government or to some international body, and they can cut across the 
rights given to the people by the constitutional Bill of Rights. 


Now, I would like to have you tell us, please, sir, whether you agree 
or disagree with that statement, whether a treaty can cut across the 
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Bill of Rights, whether it can override the Constitution of the United 
States, and whether under a treaty rights given under the treaty will 
be paramount to the domestic laws of ‘the State. 

Judge Harian. I will try to answer that question as fully and di- 
rectly as I can, Senator Eastland, bearing in mind, which I am 
sure the committee respects, the position that I am in as a nominee 
to the Supreme Court of the United States, for I take it not only would 
the committee agree with me that it would be inappropriate for me to 
comment upon cases that may come before me, and to express my views 
on issues that may come before me, but that if I undertook to do so 
that would seem to me to constitute the gravest kind of question as to 
whether I was qualified to sit on that great Court. But in those limi- 

tations I will give an answer to your question, sir. 

Senator Eastuanp. All right, sir. 

Judge Harnan. First of all, as to the scope of the treatymaking 
power which has had a long history, stemming from the original adop- 
tion of our Constitution, as you gentlemen know, as well as I do, those 
involved questions which have been before the Supreme Court, which 
are likely to come again before the Supreme Court in one fashion or 
another, and as to that I must ask your indulgence in saying that I 


would not in my position be entitled to comment on that. That is 
point one. 


I have not finished my answer, sir. 

Point two: I think I can say with propriety that whatever the law 
is as a result of further congressional action with respect to the treaty- 
making power, either by constitutional amendment or otherwise, I 
would conceive it as my duty on the Court to enforce the Constitution 
and the law made by Congress as it appeared to me was the congres- 
sional intent of such legislation or constitutional amendment. 

Certainly, I think it is appropriate for me to say that I am not an 
internationalis t. Lam not a one-worlder. I am not a unionist now. 
i have never joined any of those organizations. And although I 
strongly be lie ‘ve that in this dangerous period of the world’s history 
that this country must ally itself with those who believe in the prin- 
ciples of freedom in resisting the communistic aggression, I believe 
as a citizen, and I think it is proper for me to say as a judge, my 
approach to any such question is that whatever arrangements that 
must be made in that area, must be done in accordance and under the 
Constitution and laws of the United States. 

That, I think, is as fair and as fully as I can reasonably go with 
due regard to my position in answering the question. — I hope you will 
feel that I have made an honest and direct effort to answer it. 

Senator Easrnanp. Well, now, sir, we have an obligation, Judge, 
which is to protect the sovereignty of our country, and that is es- 
pecially true in the light of a split decision of our Supreme Court, 
and I think that it is my duty to determine whether or not a man 
who is nominated, who becomes a member of the highest court in 
the land, would participate in a decision by which this country would 
lose its sovereignty. 

I would like to ask you, in the light of that, this question now: Can 
a treaty take powers from the State and give them to an internation- 
al body as the Secretary of State says it can ¢ 

Judge Haran. For the reasons, Senator Eastland, that I have given, 
I do not think I can amplify the statement that I have made or that 
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it would be proper for me to do so, and I will have to stand in my 
previous answer with this addition, that I fully recognize the respon- 
sibility of your committee to scrutinize the candidate. 

Senator Eastianp. Each individual Senator to make up his mind? 

Judge Haruan. I entirely agree with that and am in full sympathy 
with it. Iam not one of those who believes that the Senate Judici- 
ary Committee should be a rubber stamp in exercising its constitu- 
tional responsibility in participating in nominations. Iam not of that 
school of thought. And that is why I am here. By the same token, 
I am sure that the members of the committee would recognize that 
under our scheme of things that a nominee to high judicial office would 
commit the gravest indiscretion, and I may add, impropriety, in ex- 
pressing views as to how he would vote on issues that have not yet come 
before him and may come before him as a member of the Court. And 
all I can say by way of amplification, with what I have said as to my 
own attitude on these questions, that 1 am not one of those who be- 
lieves in any organization, the purpose of which is to override the 
Constitution of the United States, to surrender one iota of its sover- 
eignty, and that the relationships that we must necessarily have in 
this complicated world and dangerous situation, are relationships 
which must be achieved and which can be achieved and were intended 
to be achieved within the framework of the Constitution of the United 
States. 

That is the oath that [ have taken as a lawyer. It is the oath 
that I took when I became a member of the Court of Appeals. It 
is the oath that I will take if my nomination to the Supreme Court is 
confirmed. 

And you must judge me from what you have heard about me, and 
the impression that I make on you, and from what you can get from 
my history and record, as to whether that oath is a serious oath or 
whether Lam simply talking for the record. 

Senator Kasrtanp. I know you are not, sir. I have great admira- 
tion for you, sir. 

You were not asked about an organization that would believe in 
that. Of course, if the Court holds that a treaty, by an act of r: igs 

cation of a treaty, that these rights vest, it would be constitutional, 
would be perfectly legal. And that is the gravest question that con- 
fronts this country. 

I am going to ask you another question, and IT want to know if you 
would make the same answer, that is, that by a treaty could we de- 
prive the American people of rights guaranteed to them in the Bill 
of Rights, as the Secretary of State says# Can we deprive the citi- 
zens of rights guaranteed in the Bill of Rights of the Constitution ? 

Senator McCieLLan. You mean by treaty ? 

Senator Eastuanp. That is right. 

Senator Dirksen. By treaty. 

Senator Easritanp. The Secretary of State says we can. 

Judge Hartan. My recollection, if it serves me correctly—I am 
t: alking now from general newspaper reading—Mr. Dulles later quali- 
fied his statement in some fashion or other. All T can say again to 
that is that that issue is one that has been the subject of numerous 
series of litigations in the Supreme Court. It has not arisen for the 
last time. I must ask your respectful indulgence in according me 
what I consider to be a necessary concomitant of this high office that 
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I should not be asked to forecast how I will decide cases when they 
arise before me. 
Senator EastLanp. Would the same answer go to the question that 
a treaty can supplant the domestic laws of the ‘State? Frankly, that 
was an issue raised in the Supreme Court of the United States, and the 
Court divided 4 to 4 on it. 


Now do you think it would be improper for you to answer that 
question ? 

Judge Haran. I do, sir, because that is again relating to a case, 
as I understand it from the discussion yesterday, that has recently 
been decided in the Court and which came up again, as I understand 
it, for reargument. All I can say in amplification to that area of your 
question is that in that, as in other c cases, both my personal predilec- 
tions and by my sworn duty to uphold the Constitution of the United 
States, I would decide those issues in accordance with the C onstitution 
of the United States and the law of the United States as God gives me 
light to see the right result. 

Senator EastLanp. Here are some questions that I have been re- 
quested by a Member of the Senate to propound. They are not ques- 
tions that I am propounding, but questions that I have been asked to 
propound by a Senator. 

Question No. 1: Do you believe the Supreme Court of the United 
States should change established interpretations of the Constitution 
to accord with the economic, political, or sociological views of those 
who from time to time constitute the membership of the Court? 

Judge Haritan. Have you finished ? 

Senator Eastianp. Yes, sir. 

Judge Harian. I have to stand on my previous answers, plus this 
addition, that the Supreme Court, just as the legislature, just as the 
Executive, are all subject to the Constitution of the United States. 
And the Constitution of the United States and is interpretation as 
God gives us the wisdom to see it, who loyal American citizens must 
determine the answer to that question. 

Senator Eastrianp. I do not think you understood the question. 
This is not a case—this is no question that would come before the 
Court. It says: 

Do you believe that the Supreme Court should change established interpre- 
tations of the Constitution to accord with the economic, political, and sociological 
views— 
that is the personal views— 
of the Judges who from time to time constitute the membership of the Court? 


Judge Haran. I misinterpreted the question. 

Senator Eastianp. I knew you did. 

Judge Hartan. The purport of your inquiry. To lay the inquiry 
bare, as I understand it, you are asking me how I would have voted 
on the segregation issue ? 

Sen: ,tor Eastianp. No, sir. That has not anything to do with it. 
What he is asking you is this—it is not my question—do you think 
that a judge should ‘inter pret the Co nstitution in accordance with the 
personal views of that judge on economic, political, or sociological 
questions ? 

Judge Hartan. That gives a different thrust to the question. No 
sir. 1 believe that so far as human frailties permit, that one who 
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goes on the United States court, for that matter on the court that 
T am now on, lays aside under his oath of office his personal predilec- 
tions so far as it is possible humanly to do so and to decide issues 
before him according to the law and the facts and the Constitution. 

Senator Kastianp. Of course, I knew you would answer it that way. 

Here is the second question: In your opinion, does the difficulty of 
amending the Constitution or the delay which is incident to the use 
of the amendment process prescribed in the Constitution ever justify 
the Supreme Court in changing established interpretations or pro- 
visions in the Constitution: in other words, because of the difficulty 
in amending the Constitution or the delay in amending the Constitu- 
tion, would that justify the Supreme Court in changing established 
inter pret itions ? 

That is the question. 

Judge Hartan. As I understand that question, I think I can answer 
it. And my answer, if I understand it—if I understand the question 
to mean that, can the Supre me Court, or should the Supreme Court 
by its own fi: t amend the Constitution contrary to the provisions of 
the amending process of the Constitution 

Senator Kasrianp. Because of delays incident thereto. 

Judge Haran. Because of the delay, I think I can answer that 
question with propriety, and my answer is, categorically, I do not 
believe that to be the case. 

Senator Eastianp. Here is the third and last question: In your 
opinion is the legislative power as effectually denied to the courts of 
the United States by the Constitution as it is to the Executive‘ 

Judge Hartan. Some of these questions are pretty complicated. 

Senator Eastnanp. I understand. What it says is this: Does the 
Constitution deny legislative powers to the courts as well as it does 
to the Executive ? 

Judge Hartan. Well, the framer of that question is perhaps inar- 
tistic in framing it, because obviously the Constitution vests the legis- 
lative power in Congress, the judicial power in the courts of the United 
States, and the executive power in the Executive. 

That is the whole scheme of our arrangement of government. 

Senator Easrtanp. That is right. 

Judge Hartan. That ought to carry its own answer to the question. 

Senator Eastianp. As I understand it, you will not make any state- 
ment of your views on the power of treaties to supplant the domestic 
law—to supplant the Constitution of the United States—or to deny 
citizens of this country rights guaranteed them in the Bill of Rights? 

Judge Hartan. I think the» proprieties of the position to which I 
have been nominated require me to stand on what I have said, and 
T have tried to be as forthright and as full as 1 think the exigencies 
of the situation permit. 

Senator EastLanp. That is all. 

The CrarMan (presiding). Are there any further questions ? 

Senator Burier. I assume that the same answer would apply to 
executive agreements—the effect of executive agreements on the 
rights ? 

Judge Haran. Yes, sir. My position as a citizen, as a judge, as 
a loys al American is that the Constitution is the thing that stands 
over us all and that within the limits of our abilities you gentlemen 
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in the legislative field, the Executive in the executive field, and the 
judges in the judicial field, all held up their right hands to do the best 
they could to carry out that mandate according to their conscience. 

Senator Burter. You are a constitutionalist and not a member of 
any organization for tearing down the Constitution ? 

Judge Haruan. I am not; that is right. 

Senator Hennines. May I say for one that I am glad to accept 
judge Harlan’s answer to the distinguished Senator from Mississippi. 
We understand that last year we had considerable debate and diffi- 
culty about the so-called Bricker amendment, and the George substi- 
tute, and some of us believe that the whole subject is not susceptible 
of generalizations; that cases stand upon their own bottoms. 

I believe respectable lawyers view differently many things of these 
questions relating to treaties and executive agreements. 

There was one question I wanted to ask of the judge, if I may. I 
understood you to say that you are not an internationalist or one- 
worlder. 1 believe One World was the title of a book written by the 
late great Wendell Willkie. I was wondering if you would give us 
your ‘definition of an internationalist or a one-worlder. 

Judge Hartan. Frankly, Ido not know. The term is a cliche that 
has been used to describe the emotions of ver y many shades of opinion. 
All I intended to connote by the term is the connotation in which I 
have seen it used with reference to me in the press, a connotation that 
does not represent any part of my philosophy. 

Senator HENNINGs. | assume, Judge, not having read the articles to 
which you refer—I assume that you mean by saying that you are not 
an internationalist or a one-worlder, that you do not believe in sur- 
rendering the sovereignty of the U nited States of America. 

Judge Hartan. That is correct. 

Senator Burter. To any so-called supergovernment or world gov- 
ernment / 

Judge Hartan. That is correct. 

Senator Burier. By the same token, if I may say so, Judge, we 
know that the labels are sometimes used in de srogation of people who 
hold certain views—the term “isolationist” too, may be extreme in its 
connotation. 

Judge Hartan. Yes, sir. And I would say in answer to that, I am 
not an isolationist. I think that in the complications of this world 
situation today, with the leadership of the world thrust at our door- 
steps, it behooves us to unite and take leadership on behalf of the free 
world, which means drawing into our group by the things that we 
stand for and so spearhead against the menaces threatening us. 

Senator Burier. In order to lead we must to some degree associate ? 

Judge Harvan. Certainly. 

Senator Buriter. Thank you. 

Senator McCietitan. May I ask a question ? 

The CHarrMan. Yes. 

Senator McCietian. If I understood correctly the questions that 
were asked you by Senator Eastland that you felt the impropriety and 
felt you should not answer, you answered virtually one of them in 
re ply to the question asked you by Senator Hennings a moment ago. 
Judge Hartan. Well, perhaps, if I did—— 


Senator McCLe.tian. I am a little confused now. 
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Judge Hartan. | am sorry. If you will explain to me, Senator, 
what troubles you, I will try to help. 

Senator McCie.ian. I cannot repeat the question exactly, but 
Senator Hennings asked you with regard to if you did not believe in 
surrendering the sove reignty of this Government to any other higher 
government or authority—and that is along the lines of the question 
that Senator Eastland propounded to you. You felt that there was 
some impropriety in answering it. 

Judge Haruan. I did not intend that connotation, if I gave it. I 
thought—— 

Senator McCie tian. | may be confused. 

Judge Harian. | thought I answered Senator Eastland’s question 
when I said that I believe that such of our international rel: ationships 
that involve association must be done under the Constitution and not 
in defiance of the Constitution. And although I may have used dif- 
ferent words in answer to a different form of question, I certainly did 
not intend any difference. 

Senator Butter. As you view it under the constitutional process, 
the legislative power, you believe, belongs in the Legislature ¢ 

Judge Harian. That is right. 

Senator Kasruanp. Yes: but a treaty-— 

Senator McCLeLLan. That is what we are trying to determine. 

Senator Easttanp. Has a right to supplant—if a treaty has a right 
to deprive a citizen of this country of as guaranteed him by the 
Bill of Rights, and the courts so hold, it is done in the constitutional 
process. 

Senator McCLeL.an. That is what is disturbing me. 

Judge Haran. Doesn't that assume a great many things / 

The CHAIRMAN. Suppose we have a treaty with Canada on shooting 
so many ducks, And some State fails to pass a law on that—somebody 
goes out and shoots too many ducks. Would that be because one shot 
two ducks too many ¢ 

Senator McCLeLLaN. I will give you my opinion pretty quick. 

The CHarrMan. Lam not talking about that. 

Judge Harnan. That isa treaty permitted by law, 

The CHairman. All right. 

Senator McCLe.LLan. It is implemented by law. That is one thing. 

The CHairnman. That was not put in the question. 

Senator HennrNncs. Some very able constitutional lawyers includ- 
ing Mr. John W. Davis believe that the phrase “internal or domestic 
law” is not susceptible in general of interpretation. 

Senator KastLanp. You have never been a member of any United 
Nations organization / 

Judge Harnan. Yes, ] have. Lama member of the Citizens Asso- 
ciation of the United Nations, I think. Never attended and meeting. 
My membership goes to the extent of going to one meeting and hearing 
a speech made, and sending in $25 contribution. 

Senator Eastianp. What is the object of the Citizens Association 
for the United Nations ¢ 

Judge Hartan. Frankly, I cannot tell you. I think I went with a 
friend to a cocktail party one afternoon. [think the purpose of it is 
simply to engender interest in the United Nations—that is all. 

The Cuarman. Will the committee bear with me for about three 
questions. 
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I think I want to ask three or four questions that I think may clarify 
some of these things. 

The Constitution of the United States constitutes an agreement be- 
tween the Thirteen Original States, among themselves, as to how they 
should be governed, as to the external activities, and as between them- 
selves; is that not right? 

Judge Hartan. Well, I hesitate to get into a debate, Senator on the 
question of constitutional law. 

The Cuatrman. I am getting back to the beginning. The purpose 
of it was at that time to create a better government and to set up a 
body, a judicial body, the Supreme Court, to settle disputes between 
the various States, and also to settle all questions of what rights the 
Federal Government should have, and what rights the States would 
retain, is that right? 

Judge Hartan. That was a part of it. 

The CHatrmMan. Has that ever really changed—has that right ever 
really changed ? 

Judge Hartan. Not that I know of. 

The Cratrman. Not in the slightest degree? Is it not your con- 
ception that until we should change that form of government, which 
is rather a contractual relation between the 48 States as to how they 
shall be governed, that the Supreme Court should confine itself to 
that sort of dispute between the States, and to interpret the laws 
passed by the legislative body and the executive ? 

Judge Hartan. The Supreme Court should confine itself to the 
functions as you have described them under the Constitution. There 
are many questions of jurisdiction that are not embraced within your 
definition. 

The CrarrmMan. That would include the States rights. If the 
State has to surrender certain rights—yes, to surrender those rights— 
they come under Federal jurisdiction. 

Judge Hartan. The Constitution itself so provides. 

The CHamman. Certainly. And then it is your belief that in 
accordance with the ancient and the present interpretation, to place 
the Constitution in our Federal Government, that the duty of the 
Supreme Court is to determine all issues raised on those points, is 
that correct ? 

Judge Hartan. That is part of its job. 

The Cuarrman. And, therefore, the executive cannot supercede the 
legislative, is that right ? 

Judge Haran. Yes. 

The Cuatmrman. Nor can the judiciary supercede the legislative, 
nor can the legislative or the executive supersede the judiciary, is that 
right? 

Judge Hartan. Perhaps I can answer your question if I under- 
stand it fully in this fashion: If the scheme of our government, which 
involves the separation of powers as between the judiciary or the 
legislative branch, and the executive branch, is to be changed, it must 
be changed in accordance with the provisions in the Constitution for 
amending the Constitution and not by any other means. 

The CuatrMan. Which means an agreement among the States, is 
that not right? 

Judge Haran. I think the difficulty that I am under with you 
here is trying to capsule into short answers two questions which in- 
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volve a good deal more reasoning and analysis than perhaps they are 
susceptible of. 

The CHarrman. May I explain to you that this case out in Sioux 
City, about the cemetery—I looked that up—it was a question of 
whether somebody who was an Indian should be buried in the ceme- 
tery. Some lawyer intervened and said something about the United 
Nations agreements. 

The Supreme Court of the State of Iowa did not interfere with 
private cemeteries of that type. The Supreme Court split 4 to 4 on 
it. Therefore, the State of lowa Supreme Court was sustained. 

I was just wondering, unless there is a treaty, is it your opinion 
that the Supreme Court should intervene, interpose, over and above 
that, unless we had agreed to abide by it? 

Judge Har.an. A tre aty does not become a treaty until it is 
approved. 

The Cuarmman. That is correct. In other words, such would be ap- 
proved by the proper legislative body and by the executive department. 

Judge Haran. According to the Constitution. 

The Cuamman. According to the Constitution ? 

Judge Haran. Yes. 

The CHairman. In other words, the rulings would have to be in 
accordance with the Constitution, and the only way to change that 
would be by amending the Constitution, is that right? 

Judge Harian, Well, I think that I have said all that I can with 
propriety to make my self clear on my approach to these problems. 
And as regards the Indian burial case, that is the case before the 
Court, and I cannot comment on it. I must ask your indulgence. 

The Cramman. May I say that we run into the same thing with 
the churches which have their own cemeteries, segregated; other 
groups have their own cemeteries. They are segregated; are private- 
ly owned. A person who wants to get in there has to conform. That 
is it. 

It got me upset because the meanest wars we have ever run into 
have been religious wars. 

Senator Easttanp. What bar associations do you belong to? 

Judge Harian. I belong to the American Bar Association, but I 
have never attended a meeting of it or been on any of its committees, 
so far as I recall. 

I belong to the Association of the Bar of the City of New York, 
which is one of our two city bar associations. 

Senator EAstLaNp. Were you ever an officer of it? 

Judge Haran. Yes, I was a vice president of it many years ago. 
I could get you the exact dates, 

Senator EAstLanp. I do not want that. 

Judge Hartan. I was a member of the executive committee as quite 
a youngster. I should say 20 years ago. 

And I was chairman of the judiciary committee at one time, also 
a considerable period of years ago, and I think I initially was chair- 
man of the admissions committee. 

Senator Easttanp. Did you attend a meeting, the annual meet- 
ing, do you recall, held on M: ay 13, 1952? 

Judge Haran. I am quite sure I did not. 

Senator EKAstLanp. That was where they adopted a resolution op- 
posing the Bricker amendment. 
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Judge Harnan. Then I can state definitely I was not there. 
To complete the answer to your question, I am a member of some 
other bar associations. I am a member of the State bar association, 

which is our statewide organization: I have never served as an oflicer 

ora oa ‘tor or a member of a committee. And I have been a member 
of the New York County Lawyers Association, which is the other 
city bar association that you heard referred to in some of the testimony 
yesterday. Of that, I was a director years ago. 

And I think, if my recollection serves me, I am a member of the 
Federal Bar Association, which is the Federal Court Association. 

Since coming on the court of appeals, I have not attended any of 
those meetings, and was a very infrequent attender, 1 must say, even 
before that. 

The CuHamnMan. Is not the Federal Bar Association more an associa- 
tion of lawyers who practice before the several administrative courts / 

Judge Harnan. No; I think it ine — all groups. 

The Crairman. All groups, plus that, but it adds to the regular bar 
those who practice only before the administrative courts? 

Judge Hartan. There are many lawyers who belong, as I do, to 
many of them. I do not think you can draw the line that fine. 

Senator Butter. May I ask a question ? 

The CuHamman. Go ahead. 

Senator Burier. Judge Harlan. in answer to Senator Kilgore’s 
question in connection with the cemetery case, was I correct in believ 
ing that maybe you intended to say that the United Nations Charter 
was not a self-executing tre aty, and would have to be implemented 
by legislation to become effective, or did you not eXpress any opinion 

Jupée Hartan. I did not intend to express any view on it. I did 
not understand that to be within the framework of the Senator's 
question. 

Senator Burier. I thought I heard you sav that the cemetery case 
0 not become effective until there had been appropriate legislation 

by the Congress, or something like that. 

Judge Tartan. [ think the Senator asked me—at least, I under- 
stood it that way—as to whether a treaty became a treaty except 
through the constitutional process by those responsible for making 
the treaty, and my answer to that was the Constitution so provided. 

if I may follow through to complete my Atlantic Union connection, 
I have told you it began and ended with that letter. 

I want to be quite frank with you. You might think it strange that 
a lawyer should join an organization without having read its consti- 
tution. The fact of the matter is that I joined this organization on 
the basis of the information that I have already given you. 

I have not been a great joiner in my life, and I can simply say that 
the invitation, coming as it did, and the suggestion that he had been 
a member of the commission that I had been counsel to, perhaps led 
me to act a little more quickly. 

I also want to say in fairness, so my position will not be misunder- 
stood, since this thing has come up and assumed the proportions that 
it seems to have assumed, I have heard nothing and I know of nothing 
that suggests to me that the premise on which I joined this organiza- 
tion, ni amely, that it was one of the instrumentalities that was “trying 
to bring about collective action in the defense against the Communist 
front—I know of nothing in the organization that stands for a differ- 
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ent objective than the premise on which I joined. I want to make 
that clear. 

The Cuamman. In other words, may T interrupt—you had no idea 
when you joined that it was going to take in, as you suggested here, 
Russia and all of her satellites, and ever ything els e? It was an effort 
to create concerted action among the free nations in the Atlantic area / 

Judge Hartan. Yes, sir. Quite the contrary, so far as Russia was 
concerned, the essence of the organization is to defend against the 
Communist front. 

There was a question brought up by one of the witnesses who testi- 
fied, and I may say that except for the witnesses from the bar associa- 
tion who testified, and exce pt for the district attorney of Richmond 
County, the former district attorney, as to whom I will make a state- 
ment a little later, with your permission, | do not recall even having 
met any of these witnesses, ever heard of them, and still less having 
been given the courtesy before they appeared here to ascertain what 
my vieWs on any of these questions were, but it was stated by one of 
the witnesses this morning that I attended a dinner of the Atlantic 
{'nion some weeks ago, I think he said, with Senator Kefauver, at 
which I think he said I spoke. That is not true. 

I have never attended a dinner of the Atlantic Union, of any kind, 
nature, or description. 

I have never had a conference with anybody, still less Senator 
Kefauver, on the affairs of the Atlantic Union. And my entire con- 
nection, from beginning to end, is as reflected in these two letters. 

I think that that, perhaps 

The Cuairnman. Could I ask you a question on that point ? 

Judge Hartan. Yes. 

The Cuarmman. Was there recently a dinner in New York- 

Judge Harvan. I think there was. 

The CHarrMan (continuing). For Senator Kefauver ? 

Judge Hartan. I know I got an engraved invitation to a public 
dinner at which Senator Kefauver was to be the guest speaker, and I 
did not go to that dinner and accept. 

The Cuarrman. I just wanted to clear both you and Senator Ke- 
fauver on that. 

Judge Harian. I think it is a good deal like many dinners that men 
interested in public affairs are asked to attend. 

Now, that concluded what I had to say on the Atlantic Union situa- 
tion, and if there is—— 

The Cnuatrman. By the way, I was not here—maybe you answered 
this question—— 

Judge Hartan. I was going to come to that now. I saw that story 
m the newspapers, in the Daily Mirror, some weeks ago. My answer 
is that I have never met, or to my knowledge seen, this gentleman, 
Serge Rubenstein. I have never knowingly been at any function at 
which he was there, and I am at a loss to account how such a story could 
have been circulated. It has been repeated in the press here since | 
have been in Washington before your committee, and all I can say is 
to tell you categoric ally and I would like to have it as a matter of the 
record—that I have never seen, had any conversation with, or con- 
nection with that man; still less, given a dinner party for him. 

Senator Easrianp. Is there not a lawyer in Washington named 
John Harlan ‘ 
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Judge Hartan. There is, I am told. To my knowledge, I have 
never met him. Asa matter of fact, I have been confused on a num- 
ber of occasions in New York by people who do not know me, as having 
been that gentleman. 

Senator EKastianp. I have heard 

Judge Hartan. I am not saying that I am making any reflection or 
suggestion that he gave Rubenstein a party, either. That possibly 
accounts for the mistaken identity. 

Mr. Rogers thinks I may have misspoken myself in a way that may 
have been misunderstood when I said “who had not even given me 
the courtesy.” I was not referring to the members of the committee. 
I was referring to the gentlemen who have appeared before the com- 
mittee, and, of course, not the committee, because the committee has 
given me that courtesy, and that is why I am here. 

Well, then, I will pass, if I may, to the Staten Island situation. I 

will be brief on that. I thought that the most satisfactory thing I 
could do would be to be factual and let you judge, rather than my 
talking generally about the things that Mr. Methfessel said. I have 
only this by way of p: rentheses, as far as the charge that he makes, 
that this investigation was rigged up as some kind of a political 
maneuver. 

I can assure you that if there is any doubt in your minds as to what 
was said by Judge Proskauer yesterday, that that was not the case, 
and that I would never have left my law practice, at the expense of 
my partners, to engage 9 months of full time without pay in an effort 
which I thought represented a public contribution. And, with that 
parentheses, I would like to get in the record a couple of specific things, 
only two, that Mr. Methfessel said, from Mr. Lifland. Mr. Lifland 
is my law clerk in court. He had no part in the Staten Island investi- 
gation, but I sent for these records last night. I have the official record 
here. 

sy the way, if any of you gentlemen are in doubt as to the character 
of this crime commission investigation, I have here a bound volume 
of the reports that were rendered to the governor of the State and to 
the attorney general of the State at the conclusion of the Commission’s 
inquiry, which I think, if you think it worth while, will disclose the 
character of the investigation and some of the beneficient results that 
we think, at least, came out of it in the way of remedial legislation and 
whatnot. 

I do not want to burden thet record but I, perhaps, could leave it 
in this fashion: That I will leave this volume with Mr. Rogers, and 
if any of you gentlemen wish to cast your eyes over it, it need not 
encumber the record. 

The CHatrMan. You may leave it in the custody of the com- 
mittee, as part of the record, Init not to be printed. 

Judge Hartan. The only reservations [ have is that it is my own 
personal volume. It is a memento of a bit of public service. 

The CuarrmMan. We will ask the clerk to return it to you after we 
are through with it. 

Judge Haran. I want to direct my attention to two things, with 
your permission, and they will be very brief. Mr. Methfessel made 
the statement yesterday that his grievance against the commission, 
and primarily against me, was concerned, s so far as that was con- 
cerned, concerned my failure, the eH ae failure, to accord him 
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the opportunity which he said he requested to interrogate this woman 
who testified that he was at these premises. 

My general recollection of the matter was as he testified, because I 
only learned the night before I came down here that he ‘wanted to 
appear before the committee—was without refreshing my recollection 
that he was mistaken in that. And all I want to do is to read from 
the official record just precisely what it was, what happened, which 
bears out he is mistaken, and that my general recollection was correct. 

When Mr. Methfessel was called—I will have to get the record 
references here, but I won’t take but a minute. 

Mr. Methfessel was called as the second witness in the investigation 
in the Staten Island matter, and at the conclusion of my interrogation 
of him, which had included a question that I specifically put to him 
as to whether he had been at least at the premises referred to, in- 
cluded a categorical denial on his part. He said at the end of his 
examination—I have got the wrong memorandum here. That is it. 

This was on September 19, 1951. At the conclusion of his exami- 
nation, this transpired, and I read from the record: 


Mr. WILKINSON— 


Mr. Wilkinson was one of the commissioners. He was the former 
dean or then the dean of the Fordham Law School, which is one of 
our local law schools. Mr. Wilkinson said this, as one of the com- 
missioners : 

That’s all, Mr. Methfessel. 

The W 
meaning Mr. Meth fessel 


Thank you very much, Commissioner. May I have the right possibly to appear 
later in this hearing, in view of the course that it’s taken, and I don’t know what 
statements witnesses are going to make, but I do want the opportunity 
Mr. WILKINSON. Certainly, if you feel that the statement of any witness 
requires an answer by you, we'll accord you the full privilege of coming back. 
Mr. HARLAN— 


that is me— 


I think, also, it should be made clear to Mr. Methfessel that if he wants to 
attend any hearing, or any part of a hearing in person, we'll see that a place is 
provided for him. 

The Wirness. Thank you. I’m going either to attend myself or have my 
representative here. 

That was. before Mrs. Wentworth, this witness who placed him 
on these progen: had testified. 

I may say, and without burdening the record, before we started 
in on our inquiries—Ogdensburg, up north, was the first one, and 
not Staten Island—that we had promulgated a set of rules which 
vou will find in the document which was left with you yesterday, 
and also in this volume here, which related to the procedure of the 
commission and which, among other things, gave a witness or any- 
body whose name had been mentioned, the full right to appear before 
the commission or to propound questions to witnesses that he might 
want to have called through the commission. And that procedure 
was followed scrupulously throughout in the case of Mr. Methfessel 
as well as in the case of the hundreds of other witnesses who appeared 
during the course of our inquiry. 

I return to Methfessel chronology. 
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Mrs. Wentworth, the woman, then testified, and the record then 
shows—— . 

The CHairman. At that point, was either Methfessel or anybody 
from his office present, or do you know ¢ 

Judge Harian. I will have to answer that from general recollection, 
because it was only the appearances of persons ‘who came through 
counsel, who form: lly came through counsel, that were noted. But I 
think I am correct in stating, from general recollection, that Mr. Meth- 
fessel had one of his assistants in attendance throughout the entire 
hearing. I think I am correct in stating that. 

The CuarrMan. I wanted to get that straight now. 

Judge Haran. Yes. I think I am correct in stating that, because 
us you see from the previous colloquy there, he said he was going to 
have that done, and I made it clear that a place would be provided 
for him throughout in the courtroom. 

Then, after Mrs. Wentworth testified, this woman, Mr. Methfessel 
came back into the courtroom. We had other witnesses on the stand, 
and Mr. Methfessel sent a message to me that he would like to be heard 
immediately, and what transpired was that I called it to the attention 
of the commission, made the recommendation that the witness who 
was then on he stand, be withdrawn, and that Mr. Methfessel be given 
the opportunity to say whatever he wished to say immediately and 
without any delay. And the record in that respect shows the fol- 
lowing—— 

The Cuarrman. In other words, to make this plain and simple, at 
the outset, before Mrs. Wentworth went on the stand, he was told he 
could be present or have a representative present; is that right? 

Judge Hartan. That is right, sir. 

The Cuarrman. And then during the testimony, he was offered the 
opportunity to take her off the stand and put somebody on the stand 

Judge Haran. No. He was offered, after she had testified and his 
representative in the courtroom had notified him of her testimony— 
he, Methfessel, came back in the courtroom, and as I remember it, at 
the 2 o’clock afternoon session, while we had another witness in rela- 
tion to another matter on the stand, he sent word to me that he wished 
to be heard further. And at that point the witness then on the stand 
was wihdrawn, and Methfessel took the stand. And the record in that 
respect shows this, that we had a man named Marino on the stand. I 
can’t recall from general recollection what he testified to, but it was in 
reference to another matter, and the record shows this at page 261: 

Mr. Harian. I am informed the district attorney, Mr. Methfessel, is outside, 
and has asked the privilege of appearing before the commission to make his state- 
ment with reference to the testimony of Mrs. Wentworth, and my recommenda- 
tion is that he be accorded that privilege immediately. 

(Mr. Methfessel takes the witness stand. ) 

Commissioner MULROONEY— 


he was the former police commissioner of New York City, who was a 
member of the commission, talking to Mr. Methfessel : 
You have been previously sworn, Mr. Methfessel. 
(The witness nods affirmatively.) 
By Mr. HARLAN: 


Q. Mr. Methfessel, I am informed that you are here at your own request to 
make a statement.—A. That’s correct, sir. 
Q. Go ahead. 
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And then Mr. Methfessel, without interruption or interrogation or 
cross-examination or interference of any kind from me or the com- 
mission, proceeded to make his statement as to the alleged falsity of 
Mrs. Wentworth’s testimony. 

He left the stand, as the record shows, without making any request 
that Mrs. Wentworth should be recalled to testify, or without any 
request that he wanted her examined either directly through himself 
or through the commission, and the next thing that we heard about it 
was when the commission had adjourned for the day, one of my 
assistants telephoned me—I was about to go out to a dinner p: . 
with the information that this woman had been arrested. And. 
course, parenthetically, as Senator Hennings pointed out venue LY, 
the issue as to what subsequently transpired did not involve the ques- 
tion as to whether there was an impropriety in arresting her with or 
without a warrant. It involves only the question as to whether a 
district attorney, who was then being investigated, had the right 
during the progress of the commission’s hearing to intimidate by 
arrest a woman who had testified against him. 

And that was the nub of the whole thing. And the red herring 
that was drawn by Mr. Methfessel yesterday as to whether the law 
permits under any circumstances an arrest without a warrant, which 
we all know it does, of course, is nothing but a red herring. That 
was hever in issue in the case and had no ) bearing on the case. And 
those of you gentlemen who are former district attorneys, Senator 
Welker and others of you, | understand, would, of course, see as you 
did yesterday that there was no such issue over what somebody 
called yesterday a matter of Hornbook law. 

Senator WeL_krer. W ns called that? Who mentioned that ? 

Senator Hennings. I did. 

Judge HarLan. It was mentioned yesterday by- 

Senator WeLker. I thought you were referring to me. 

Senator Hennines. I said it was Hornbook law, Senator Welker, 
that vou didn’t have to havea warrant to arrest anybody—— 

Judge Hartan. Mr. Methfessel talked about that, and Senator 
Hennings suggested that it was Hornbook law. 

Senator WeLker. I beg your pardon. I thought you were saying 
that I said that. 

Judge Hartan. No, sir. 

Senator Hennines. Well, it is, anyway. It is Hornbook law. 

Judge Hartan. Then the next thing that transpired—and I am 
still on the question of whether Mr. Methfessel was denied the rights 
which he said he requested, which up to date I have shown from the 
record he never was—the next thing that transpired was that after 
we got this woman released from what was obviously intended to be 
an overnight session in jail for her by the district attorney, since he 
Ww erp until the magistrate’s courts were closed—and incidentally, 
the reason that she was taken to Manhattan, instead of Staten Island, 
which is across the river, was not, as he suggests, because of some 
machinations of the commission to get her before a friendly judge, but 
was due to the simple circumstance that the arresting officers, having 
her in their possession, had to lodge her some place during the night, 
and it so happened that there was no women’s detention prison on 
Staten Island and they took her over to Manhattan to put her in jail 
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there. And that is how the circumstance developed that she was 
arraigned in Manhattan rather than Staten Island. 

The third and final appearance 

The CHarrmMan. Wait a ‘minute. Manhattan Island is a part of 
what we call Greater New York? 

Judge Haran. Yes, sir,and so is Staten Island. 

The Cuatrman. And the prison system is built up rather centrally 
in all those counties; is that not right, the criminal system ? 

Judge Hartan. Yes; I say “Yes” 

The Crarman. Although you have your town divisions, and at 
the same time they cooperate with one another? 

Judge Harnan. Yes. 

The Cuarrman. And if one county does not have the facilities it 
moves over into another county; is that right? 

Judge Harian. Yes. 

The Cuarrman. All right. 

Judge Harran. I think there is a prison over in Staten Island, 
but they don’t happen to have facilities for ladies. 

Now 

Senator Henninos. That is the detention home, Judge, down near 
the old Jefferson Market Port, isn’t it? 

Judge Harian. Yes. 

Senator Hennines. Down near 6th Avenue, around 10th or 11th? 

Judge Haran. I think that is right. 

Now, the final thing, and then I am left with this piece of history, 
is, the next morning we called to the stand Mr. Methfessel, his assist- 
and district attorney, Mr. Rivkin, I think his name was, who did the 
interrogation of Mrs. W entworth, and without pausing to bother you 
with the details, if you are interested in the record, you will see all 
of their testimony which shows very clearly that the interrogation of 
this woman was ex parte, as we lawy ers call it, by the district attorney, 
and that her own lawyer was denied access to that. interrogation. 

We called Methfessel, Rivkin, the court stenographers, the two 
arresting officers, to develop the entire set of circumstances under 
which this extraordinary situation had arisen. And following that 
Mr. Methfessel sent a letter to the commission in which he requested 
the commission to do the following, and Judge Proskauer, who talked 
off the cuff yesterday, because he didn’t have the benefit of this refresh- 
ment of recollection, was mistaken in telescoping two events. 

I think he put this thing that I am now about to address myself to 
the day before. Actually, it was the day after the arrest, and the day 
in which we were exploring the circumstances of the arrest. This 
transpired, page 1062: 











Judge PROSKAUER— 
the chairman— 
Mr. Harlan, I received a communication from Mr. Methfessel and I would 


like to discuss it privately with you and my associates, and we will take a 
5-minute recess. 







The record shows that a 5-minute recess was taken, whereupon the 
commission resumed at the bench, and the following occurred : 


Judge PROSKAUER. The commission has just received a communication from 
Herman Methfessel. The essential part of it reads as follows: 
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“T respectfully request that you subpena the following witnesses before your 
commission in public session for the purpose of being examined or cross-examined 
by me”— 
meaning Herman Methfessel. [Continuing :] 


and the witness desires just now to subpena for him to cross-examine the lists as 
follows— 


and bear in mind that this concerned Anna Wentworth, this woman, 
and nobody else, and this 1 is the list that he asked us to subpena: 

“Robert E. Johnson,” who was his opponent in the last election for 
district attorney, his Republic an opponent, I think it was—“Daniel 
Cohen,” who was Mrs. Wentworth’s lawyer, “John A. Cosgrove, 
Joseph Nellis’—Joseph Nellis was a former assistant of Senator 
Kefauver in his investigation that, as you were informed yesterday, we 
took on on a special basis to get us started in this enormous investiga- 
tion that we were embarking on—“Rauda Schell, William M. Bay- 
brooks, Winthrop E. Mange, Carl L. Retch, Miles McDonald, district 
attorney, Kings County ; Frank Hogan, district attorney of New York 
County ; the Honorable Thomas E. Dew ey, Governor of the State of 
New York, and myself”—meaning Judge ‘Proskauer. 

You observe that there was no request in that letter, which, of course, 
was an effort to try to bring himself within the rules of the com- 
mission that related to Anna Wentworth, and so the record is, and I 
have tried to be precise and factual rather than to talk off the cuff 
from recollection, that Mr. Methfessel in testifying before you gentle- 
men yesterday was mistaken in suggesting that he had ever at any 
stage of the proceeding requested the right to examine Mrs. Went- 
worth, whom at that time, of course, he had in custody under arrest 
for perjury, or to request the commission to produce her back again for 
additional testimony. 

The CHatrMan. Were there any of those people in there who knew 
about her educational activities in the past or her mental condition ? 

Judge Haran. I can’t tell you, Senator; I can’t tell you. I don’t 
think so. The district attorney of New York County had about as 
much to do with this as—— 

The Cuatrman. Probably the district attorney of Kings County, 
too? 

Judge Hartan. He had nothing to do with it. And, of course, 
again ‘from what he said yesterday, the pretense for this thing was 
that he wanted to show through these men something that was never 
in issue, namely, that a district attorney has the right to arrest with- 
out a warrant. That is the pretense for bringing up the investiga- 
tion, and those of you who are prosecutors know that kind of tactic, the 
pretense for attempting to sidetrack us and “red herring” us into that 
sort of adventure. 

Now, the only other thing that I would like to state as a matter of 
record and perhaps from the point of view of personal privilege, be- 
cause I had pride in this investigation, and I don’t want to leave the 
record in the present form it is—the suggestion was that the produc- 
ing of Mrs. Wentworth, this woman, to ‘testify was the result either 
of a haphazard or a deliberately connived identification on the part of 
the Crime Commission, and I want to tell you the facts and just put 
them on the record very briefly. 

Obviously, as the counsel for the Crime Commission, this being 
only one of the investigations that we were conducting, I was not 
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involved in all of the detail. I had assistants, and incidentally | 
might say on behalf of those assistants, those young men were pulled 
out of various law offices in New York. Some of them served without 
compensation. IT thought that for this kind of investigating staff 
we had assembled a group of young men that were pretty near tops, 
and they were that character of person. They had no axes of any 
kind to grind. They were all shades of political opinion. The ques- 
tion never was asked what their political views were. 

When the question came as to the beginning of these public hear- 
ings, I was informed by my chief assistant in charge of the Staten 
Island investigation that there was this testimony of this woman 
placing the district attorney at this gambling joint, and I examined 
every witness. I did most of the interrogating. Some of the young- 
sters did some interrogating, too, but I was responsible for the inter- 
rogating. And I don't think there was a witness put on the stand in 
the whole investigation that I did not interview before they were 
put on the stand. 

Of course, they had been interviewed in private session, executive 
session, through my associates or assistants, but before they were 
passed on to go on the stand, I had a talk with them. I was told 
about this identification. IT said I wanted to see the woman, and I 
wanted to see what kind of identification she made, not that I had 
the slightest doubt about the competency or thoroughness or disinter- 
estedness of my associates, but I felt that was my duty. 

She was brought in to me. They came in, first of all, as I recall 
it. with a photograph on which there was no name, but one of the 
campaign photographs of Herman Methfessel, which they proposed 
to use as an identification material. IT said that wasn’t good enough: 
I didn’t want a campaign poster, because anybody walking around 
the streets could perhaps get a glimmering of a campaign poster 
And they brought in to me then a half dozen or so photographs, with 
no names on them, no identification. My recollection is, and I checked 
this on the phone before coming over here tod: ay-Sny recollection is 
that they oe re photographs that had not been shown to this woman 
in any of the previous stages of the investigation. And I think T am 
quite accurate in saying that. 

At all events. I interrogated her. Some of the photographs had 
Methfessel in them. Other photographs were group photographs in 
which Methfessel was one of a number of people. I had never seen 
this woman in my life before. I interrogated her without any 
prompting from anybody. She described all of the photographs in 
which this gentleman was not present in the photograph, and in the 
case of the photographs where he was a member of a group photo- 
graph, from half a dozen to perhaps a larger number of people, she 
put her finger on him every time without a miss. 

I state that because I am jealous, like most lawyers are, of their 
professional reputations. and I would like to have that as a matter 
of record. 

I would have been derelict, of course, in my duty to the crime 
commission, if I hadn’t presented that testimony, and the decision 
to call her was a decision for which I take responsibility in the sense 
that I made up my own mind. It was our duty to do so, and it was 
a decision that was put on the chairman of the commission, and he 
took my recommendation. 
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That I think, with what Judge Proskauer has already said, as to 
the investigation, and with what I propose to leave with the committee 
is all ] want to say unless there are some further questions about this 
Staten Island investigation. 

I have here the full record of the investigation, and if you are in- 
terested in plowing through that volume, I would be delighted to leave 
it. 

The CHairman. Are there questions by any member of the commit- 
tee ? 

Senator Danie. Mr. Chairman, IT am impressed by the fact that 
Judge Harlan took this much time from a busy law practice to work 
with this commission. Having worked with one myself and having 
fought the same battles and being acquainted with the work you did 
there, I want to congratuate you and commend you for that work. 

Judge Haran. Thank you very much, Senator. 

The Cuairman. Anything by any other members of the committee ? 

Senator WELKER. Yes. 

Senator Dirksen. Yes. 

The CHamMan. Senator Dirksen. 

Senator Dirksen. Judge, unfortunately I had to go to the floor on 
this conference report— 

Judge Hartan. Yes, sir. 

Senator Dirksen. And I did not hear all of your testimony. But 
I assumed that if you had any interest in the Atlantic Union, it was an 
exploratory interest and nothing more than that; is that correct, if 
vou had that much ? 

Judge Hartan. Well, it was even less than that. It was casual. I 
got a letter from Roberts asking me to become a member. He said he 
had written me at the suggestion of Lithgow Osborne, one of the crime 
commissioners that I had been counsel for. [accepted it. 1 testified— 
I assume you weren't here, Senator Dirksen, that that ended my con- 
nection with it, and I am almost embarrassed to say that my records 
fail to show that I even paid my dues. I never attended any meetings 
of the committee, never discussed the committee with anybody. 

The Kefauver dinner that was referred to—perhaps you were here 
in the room—I have disposed of, and as I said to the gentlemen of 
the committee, perhaps before you came in, | am frank to say that if ] 
had been asked about this matter before I read about it in the news- 
papers in connection with my nomination, I might have made a mis- 
statement in saying that I had not been a member. It is not a very 
commendable record = joining an organization and then doing noth- 
ing, and all I can say is, I suppose, in the press of human affairs, those 
things oftentimes h: Hach 

_ I also said, which T again want to make clear, so that it doesn’t 
leave any false implication, that since this thing has come up, I have 
ieaed nothing and have no reason to believe that the Atlantic Union 
stands for any such thing as has been pictured here, or that the ob- 
jectives of the union are different from the premises th: at I told Judge 
Roberts I would join it on, namely, as an instrument in the defense of 
the Atlantic Community and this country against the Communist 
threat. 

Senator EasrLanp. What are the objectives, now, of the Associa- 
tion for the United Nations, to which you testified you belonged ? 
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Judge Haruan. Are you addressing that to me, Senator ? 
Senator EastiaNnp. Yes. 
Judge Harzan. I can’t tell you, Senator. I don’t know, I joined 
that—as I understand it, I went to a cocktail party, actually, to hear, 
I forgot who it was who was speaking, and after the cocktail party, 
they passed cards around and asked for contributions, and I think I 
signed up for 25 bucks, and to answer your question, Senator Eastland, 
I think it is no more than a committee of citizens that are interested in 
prompting world peace, to get people interested in the United Nations. 
It is nothing more serious than that. 

Senator Kasrtanp. And world government ? 

Judge Harian. No, I don’t think so, sir. I am quite sure, I never 
understood that the United Nations stood for world government, and 
I have expressed my views myself on that as to my own personal belief. 

Senator Wetker. I did not hear that answer, Judge. 

Judge Harxan. I said, I never understood that the United Nations 
stood for world government, and I have expressed my views—perhaps 
you weren’t in the room, Senator 

Senator WeLtker. No. I missed a large portion of your testimony, 
and I regret that. 

Judge Harian. Well, I don’t assume you want me to repeat it. It 
is in the record. I have said for the record, and as strongly as I can, 
that, taking those clichés of world federalism and internationalism 
and other things that are said to represent tenets that stand for the 
superimposing on our own country and our own sovereignty those of 
other organizations, I have never espoused, never joined, and do not 
believe in. 

Senator Dirksen. Now 

Senator DanreL. Judge 

Senator Dirksen. Judge Harlan—excuse me. 

Senator DanteL. Are you on the same line? 

Senator DirksEN. I had one more question. 

The CHatrMan. What you mean by that is something that would 
superimpose a super government which would in turn control the 
Government of the United States ? 

Judge Haran. That is right, sir. 

The Cuatrman. All right. Go ahead. 

Senator Dirksen. Judge Harlan, it was the Judiciary Committee 
and a subcommittee of the Judiciary Committee that took the testi- 
mony on the so-called Bricker proposal, and I suppose you followed it 
somewhat no doubt through the bar associations and the press at the 
time it was on the front page. 

Judge Harian. Frankly, I did not, and I will tell you why. For 
the past 4 years, almost, before I came on the bench and left my private 
practice, I have been so immersed in litigation, most of which has been 
out of town, that the normal things that one does under ordinary 
circumstances escape me, and frankly, I attended none of the meetings 
of the bar association, no meetings that I can ever remember discussing 
the question of the Bricker amendment, and read no literature on the 
subject. I neglected my family in other respects, so that it wasn’t 
merely the 

Senator Dirksen. Of course, this may be something of a delicate 
question. But you may recall that the crux of the Bricker proposal 
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for a constitutional amendment was to the effect that a provision of a 
treaty or a treaty that had the effect of internal law, which was in 
contravention with the Constitution, would not be effective without 
further implemenation by Congress. It went back, of course, to the 
old case of Missouri v. Holland, where somebody 

Senator Hennines. The Pink case. 

Senator Dirksen. Thank you; the great Commonwealth of Mis- 
souri. 

Senator Dante. If it was in conflict with the Constitution, the pro- 
vision was, it would not be in effect at all. 

Senator Dirksen. That is correct. 

I do not know whether it is appropriate for you to express views 
on that matter here or whether it is appropriate for me to ask, 

Judge Hartan. Of course you ask 

Senator Hennines. Mr. Chairman, of course that is just one view 
of the so-called Bricker amendment, which I for one, am very happy 
to have had disposed of about this time last year adversely and over- 
whelmingly. 

Senator WeLker. How much? 

Senator Hennines. Overwhelmingly. 

Senator We.ker. By one vote? 

Senator Hennines. No. You are thinking of the George substi- 
tute. That was one vote. The Bricker amendment was more sub- 
stantially defeated than that. 

But, Mr. Chairman, while I certainly would not presume or be so 
presumptuous as to foreclose any questions put to Judge Harlan by 
any member of this committee, for all of whom I have the highest 
regard and respect, I do not believe that in terms of touching upon the 
qualifications of this distinguished lawyer and judge, it would be 
profitable to get into a discussion of the merits or demerits of the so- 
called Bricker amendment, nor to ask him how he might view it should 
some form of the subject matter involved therein come before him as 
a sitting Justice of our Supreme Court. 

I do not mean to 

Senator Dirksen. | am fully respectful of the delicacy that is in- 
volved. 

The Cuairman. Gentlemen, I think that we will have the Bricker 
amendment discussed at great length in just a few weeks. 

Senator Dirksen. The proposal is still pending, of course. 

The Cuarrman. I think the best thing to do 

Senator Dirksen. It developed so much interest in the country. 

The Cuairman. I think the important thing is to develop the stand 
of the nominee on the strict interpretation of the Constitution of the 
United States of America with reference to internal law, the States, 
and with reference to the power of the Executive and Congress on 
mternational law. And I think we must confine ourselves to those 
points. 

Senator Dirksen. Of course, it does involve that. 

Senator Weixker. I did not hear the ruling of the Chair. 

Senator Hennines. We did not hear the ruling, Mr. Chairman. 

The CHatrman. That is, the attitude of the nominee with reference 
to the Constitution of the United States. It is with reference to the 
relations between States on domestic law and powers granted under 
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that Constitution only. And with reference to foreign states and 
governments and what must be accomplished. I think we must con- 
fine ourselves to that, because that is the points on which the Supreme 
Court must decide. 

Senator Danie.. Mr. Chairman, I understood that part of the Sen- 
ator from Illinois question had to do with the phase of the Bricker 
amendment about which I understood that Senator Hennings said 
there was no conflict, and that no court would ever hold that a treaty 
which conflicted with the Constitution would be of force and effect. 
And one of your arguments, as I remember, was—and you made the 
argument quite well and persuasively—that this was not necessary, 
and I will read the phrase we are talking about. Of course, if there 
is any conflict about it, and if Judge Harlan has not had occasion to 
look into it to say whether in his mind there is any question about it, 
then we need not go into it. 

But the provision is this: that, 





A provision of a treaty or other international agreement which conflicts with 
this Constitution shall not be of any force or effect. 

As I understand it, the argument of the Senator from Missouri was 
that was unnecessary. That is section 1 of the George amendment. 

Senator Hennrnos. Yes. That relates to the executive agreements, 
does it not? 

Senator Danteu. No. That is section 1. 

Senator JENNER. That relates to treaties. 

The Cuarrman. Gentlemen, I think that is well answered in the 
United Nations Charter. 

Senator Henninos. I think the judge is capable of taking care of 
himself, and I did not mean to presume to foreclose any of my col- 
leagues. 

The Cratrman. That is taken care of in the United Nations 
Charter. 

Senator Dantet. I think so, too, Mr. Chairman. 

The Cuatrman. The domestic laws of the several States and the 
nations involved. 

Senator Danret. I think so, too, Mr. Chairman. And there is one 
question about that, if Judge Harlan has ever studied the matter to 
that extent, to where you could state anything concerning your belief 
as to whether or not a treaty or other international agreement in con- 
flict with the Constitution would prevail or should be of any force 
and effect. 

Judge Harian. As I told Senator Dirksen, due to the vicissitudes 
of my own practice, I didn’t get into the debate over the Bricker 
amendment, and, beyond that, as I said earlier before you came in, 
perhaps, Senator Daniel, of necessity, the treatymaking power is some- 
thing that has been before the courts and is likely to be reached again 
before the courts, and I think that propriety requires me to state no 
further than I have stated already on the subject, beyond repeating 
what I have said, that I believe in the Constitution, and if the Con- 
stitution is changed, whatever its scope is now, my job as a judge, as 
I see it, is to enforce the Constitution as it exists at the time. 


Senator Danret. And you have no fixed opinion on that sentence, 
then, one way or the other? 


Judge Hartan. No, sir. 
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Senator Daniex. Not having studied it? 

Judge Haruan. No, sir. 

The Cuamman. Are there further questions, gentlemen ? 

Senator WELKER. Yes. 

As I stated yesterday, Judge, this is not a pleasant task. I believe 
T had the honor of interrogating you when you came down before the 
committee to be confirmed as a circuit judge; am I correct in that ? 

Judge Hartan. I did appear before the. subcommittee, but I don’t 
remember hav ing the pleasure of meeting you. 

Senator Weiker. You probably would not, but I remember you. 

Judge Hartan. And I wasn’t interrogated. 

Senator Weixer. I do not think we needed to. We were very much 
impressed by you. 

I stated yesterday that I think perhaps every member of the com- 
mittee has received more mail—I just got another one here, on this 
unfortunate occasion, and which I hope turns out fortunate—than 
anything that I have had to do in the years that I have been on the 
Judiciary Committee. 

Now, like Senator Daniel, of Texas, I commend you highly for your 
public service in the crime commission. You served a long’ time on it 
without compensation, as I understand it. 

Judge Hartan. That is right, sir. 

Senator Weiker. Who appointed you as counsel for that crime 
commission ? 

Judge Hartan. I was called up—I was in the hospital at the time 
having a minor operation—I was called up by Governor Dewey, and 
he said that he was going to appoint this commission of which Judge 
Proskauer would be ‘chairman, but before consulting Judge Proskauer 
as to whom he would wish to have as counsel, he wanted to know 
whether I would be available if the commission chose to take me as 
counsel. And if I recall my reply—it was the day after my opera- 
tion—I was interested in the possibilities for doing a public job, and 
my recollection is that after a couple of days I said I would be glad to 
talk to Judge Proskauer about it; I thought I might make myself 
available subject to the freedom that I must nec essarily reserve, that 
if my private commitments resumed to the point where I couldn’t 
afford taking time out from them, that I would be free to retire, and 
then Judge Proskauer, who I think was on the ocean at that time, came 
back. 

In the meantime, I had come out of the hospital. He came up to my 
apartment and said that he had talked with his associates on the crime 
commission, and he hoped very much that I would serve, and I 
accepted. 

Senator Werker. In view of his very fine defense of you yesterday, 
i do not think you had much trouble with the judge, did you? 
very fond of you, as he so testified. 

Judge Hartan. Well, hope heis. Ihave been an admirer of his as 
a public citizen and servant. 

Senator WELKER. Now, I asked to get the exhibits that Mr. Meth- 
fessel produced yesterday with respect to your cross-examination. I 
understand they are being photostated. 

Judge Haran. I have got 


Senator Werxer. I have one little question with respect to this 
matter. Being one man who is a member of the great profession that 


He was 
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we all love, and you are certainly a distinguished member of it, when 
this fellow member of the bar complained that he was being treated 
unjustly by one Anna Wentworth, why did you not, or the commis- 
sion, see fit to call her back to interrogate her yourself ? 

Judge Haruan. I think you were absent when I went over this 
matter. I have the entire record here. If I can capsule what the 
record ‘already shows 

Senator Wetker. I hate to belabor this matter. I did not even 
know we were meeting here, as a matter of fact. I have been standing 
over there in the Judiciar y for an hour and a half. 

Judge Harian. Oh, I am not suggesting—lI assume that the com- 
mittee, when they interrogated ee wanted to go ahead. 

Senator WeLker. Certainly. I do not want to belabor this matter. 
I shall try my best to read everything that I have produced here. 

Judge Harian. I was going to try to answer your question, Sena- 
tor Welker. 

Mr. Methfessel testified that he had made the request to have this 
woman brought back for his cross-examination, or at least produced 
for further testimony. My recollection, as I told the committee—I 
have already told the committee—was that he was mistaken in that 
recollection. I have sent for the full record. It is here. And I find 
that the full record from which I read into the record bears out my 
recollection, in that at no time did he make any such request. 

Senator Werker. Very well. Judge, he made some pretty strong 
statements against Anna Wentworth. Apparently, he did not cher ish 
her very muc sh. As the counsel for the commission, would you go along 
with him on that premise? Was she the rather wild kind of person 
that he described to the committee yesterday ? 

Judge Harvan. Again, if I may refer to what I have previously 
said—— 

The Cuarrman. Can I amend that? He described her as moronic. 

Senator WeLker. Well, I was toning it down. I feathered a prop 
on that a bit, Mr. Chairman. 

Judge Hartan. All I can say is this, Senator Welker. The record 
of her examination is there. To give you a characterization in answer 
to your question, my view of the matter was that her testimony was 
such and that her identification was such, which I have also testified 
to in detail here, what steps I take to check her, that she should be 
put on. 

My own view of the matter, like any controversy between a witness 
and a lawyer, particularly, I hesitate to say what one would have 
done if he had been a judge on the thing. All I can say is that as a 
sworn official, the testimony was such that I was satisfied that I would 
have been derelict in my duty in not putting it on. And as I say, Mr. 
Methfessel, throughout, was accorded the full opportunity both to re- 
appear and testify himself and to present any other evidence that he 
wished short of the blanket request that he made to subpena every- 
body under the sun that had nothing to do with it, and that he made 
no request that related to the calling back or further examination of 
Mrs. Wentworth. 

Senator Easttanp. When did you first know of her testimony, 
Judge? 

Judge Haran. Sir? 
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Senator Eastnanp. When did you first know of her testimony? 
He testified in May. 

Judge Hartan. No. Well, he testified first at the invitation of 
Proskauer who had come over and talked to us informally when we 
were first getting started. I did not know that then, because the in- 
vestigation hadnt gotten going. I can’t tell you how long it was 
before, but it was a matter of some, I would say, 2 or 3 weeks, probably, 
possibly longer, before the date for the hearing. 

And let me say a word as to that, as to the date for the hearing. 
The suggestion that that was timed for the election is not true. Our 
first hearing had been at Ogdensburg, N. Y., up in the northern part 
of the State. I think it was in July. We were running teams, in- 
vestigating teams, to do this job within tolerable time elements. We 
put everybody under investigation. The Staten Island investigation 
was going on during that period. When I got through presenting 
the evidence in Ogdensburg and came back, it was around that time 
that I learned of this woman’s testimony. And then I have already 
told you what steps I took to examine her myself, to confront her 
with the photographs. That satisfied me that she was telling the 
truth. 

Senator WeLker. Excuse me. Did you confront her with the photo- 
graphs first, or some of the younger gentlemen who assisted you ¢ 

Judge Hartan. What happened was this, Senator W elker. They 
had on the basis of their own investigation confronted her with vari- 
ous photographs, and at that stage they told me that they had this 
testimony. When the date had been fixed, before the date had been 
fixed for the Staten Island hearing, I said I wanted to see the woman, 
and I wanted to see, myself, the character of her identification. 

They brought her to my office, which was the first time I have seen 
her, and they brought in first to me the campaign photographs that 
Methfessel had used in one of his election campaigns for district 
attorney with no names on it, and I said that didn’t satisfy me; I 
didn’t want that. And I asked them to produce a miscellaneous col- 
lection of photographs, so far as possible photographs which they 
had not used themselves in the previous identification. And my chief 
assistant on the job produced such a set of photographs. 

In number, T recall they were a half dozen or something of that kind. 

Some of them were photographs that did not have Mr. Methfessel 
as part of the group. They were all group photographs. Others were 
photographs where he was present as part of the group, and with 
those photographs, which they told me she had never seen, this 
particular bunch, I proceeded to interrogate her as you would in such 
an investigation and put her through a formal examination. 

She discarded without any mistake the photographs of where Meth- 
fessel was not present, and she put her finger on Methfessel in the 
group photographs where he was present without an error. And as 
I say, my own—you can read her examination itself and form your 
own opinion as to how credible she was. It convinced me. 

I might say this, that when she testified—and this the record shows 
again, and perhaps I ought to read it to you—when she testified as 
to the identification of Methfessel in the courtroom, I called her 
attention to the 

The Cratrman. Just hold up. 
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Gentlemen, we will have to recess to vote on the conference report. 
(The committee stood in recess.) 

The CuarrmMan. The committee will come to order, please. 

The witness had an unfinished answer to make. 

Judge Hartan. Would you pick up for the benefit of Senator 
Welker and myself? 

(Record read.) 

Judge Hartan. To complete my answer, Senator Welker, I read 
from page 240 of the Staten Island record, which is the examination 
that I conducted of Mrs. Wentworth, the following. She had pre- 
viously identified, to put it in context, Methfessel as one of the people 
that she had seen at this establishment where she had been working. 
And the following ensued: 

Question. Well, did the man you saw on the stand yesterday testify—quite 
apart from his name—are you sure that that was the man you saw in 475 
Britton Avenue? 


meaning Methfessel. 





Answer. I’m positive. 

Question. You're positive about it? 

Answer. I’m positive. 

Question. The reason I ask you that is that I want to be perfectly sure about 
it and fair about it. I asked Mr. Methfessel on the stand yesterday whether 
he had ever been to 475 Britton Avenue, and he told me no. 

Answer. Oh, yes; because the first time I seen him when he came in and 
talked to Tessie— 

Tessie was the grandmother of the D’Alessios, and it was her house 
at which this episode occurred and where this woman Wentworth 
was a casual maid in the employ of the establishment— 


she was just after having an operation— 
that is, Tessie— 


and a lot of people came up to see her and asked her how she felt and they 
were sorry they didn’t get around to her and that was the first time I had ever 
seen him and after that I saw him. 


Question. And you had full opportunity to observe him on the stand yesterday? 

Answer. Yes. 

Question. And you were left with no doubt in your mind that that was the 
man you saw? 

Answer. That was the man I saw. 

Question. And my telling you that I asked him the question as to whether 


he was there does not cause you to hesitate or be doubtful of your having seen 
him there? 


Answer. No, because when I seen him there, I didn’t know his name; I didn’t 
know anything about him or who he was. 

Senator We.Lker. Did you have Tessie on the stand to corroborate 
the witness? 

Judge Haran. She was dead, sir. 

Senator Wetker. Well, it was a little rough having her on the 
stand. 

The CuatrMan. One question, may I ask at that point? You testi- 
fied she said she saw him playing roulette at that stad Was that in 
the evidence? 

Judge Haruan. Yes. That is in the previous part of the evidence. 
I will be glad to read her whole testimony. 


The Cuarrman. No. I just wondered if that was in the evidence. 
Judge Haran. Yes, sir. 
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The Cuarrman. If she actually saw him using a gambling device 
there. 

Judge Haran. She said he was in the room where roulette was 
going on. That was my recollection of it. And I have the full tran- 
script here which I shall be glad to leave with the committee for such 
use as they wish to make of them. 

The Crarrman. May I ask that these three volumes as well as this 
one be left with the committee, and the clerk be instructed to return 
them to you? 

Judge Haran. Certainly, sir. 

Senator Wetker. Now, Mr. Chairman, did the crime commission 
do anything with Mrs. Wentworth with respect to her activities there, 
working in this house? It was a gambling house, was it not? 

Judge Haruan. Yes, 

Senator WeLkKer. A conspiracy, violating the laws of the State of 
New York? 

Judge Hartan. You mean, did we take any proceeding against her ? 

Senator WELKER. Yes. 

Judge Haran. No, sir, for two reasons. One was that she had 
done what many of us who have had any prosecuting experience know 
is usually done, namely, that she collaborated with the commission, 
and No. 2, I am quite sure that the statute of limitations would have 
run, because this episode took place quite a few years before. 

Senator Wetker. The statute of limitations would have run 
against 

Judge Haruan. Her. 

Senator Wetxer. Her. 

Judge Hartan. And beyond that, there was nothing to identify 
her with any gambling activity. She wasn’t a part of it. She was 
a maid in this place. 

Senator WELKER. Well, that is a question of fact, of course. 

Judge Haran. It is a question of fact, surely. 

Senator Wetker. Whether or not she ever had any part in it. 

Judge Hartan. The precise question is, as I have already stated, no. 

Senator Werker. Now, how long had this crime commission been 
in force at the time you did the investigation work on Staten Island? 

Judge Hartan. The commission was created in March—I can’t 
give you the exact day in March—of 1951. The commission had to 
set. up offices, recruit its staff, and start in on its investigations. We 
did that as promptly as possible. I think we got underway with the 
Staten Island investigation in about May of 1951. The Ogdensburg 
investigation was also put in process early. 

Senator Weixer. That is up north? 

Judge Haran. That is up north. The public hearings in Ogdens- 
burg ripened first. It wasn’t such a complex situation. 

Senator WeLker. You did not have any district attorneys or public 
officials involved up north there ? 

Judge Harnan. Yes, sir. 

Senator Weiker. Were they Democrats or Republicans? 

Judge Hartan. They were ‘Republican almost. entirely. 

Senator WeLKer. How about Saratoga? Did you investigate that? 

Judge Harian. Saratoga? That was not within the terms of our 
order of reference. Saratoga was the subject of a special investigation 
that had been started, as I remember it, before our commission had 








164 NOMINATION OF JOHN MARSHALL HARLAN 


been created. There was a special assistant attorney general appointed 
to investigate. His name was John McKay Minton. He was in proc- 
ess of his investigation at the time that we were created. 

He later resigned, as I recall it, to go back to his own practice, and 
he was succeeded by another special prosecutor named Paul Williams. 

Senator WELKER. Now, the reason, Judge—-and I am sure you fol- 
low me in my interrogation—is that the witness Methfessel injected 
into this matter a great deal of assumption, I might say, that politics 
prompted you and the commission to go down to Staten Island to 
liquidate him i in his race for district attor ney, and I have had a little 
bit of experience with respect to assistants and investigators and 
young attorneys, and I am wondering whether or not it was possible 
for some eager beaver on the staff to have given to the witness a 
picture of this district attorney, which certainly would have alerted 
her as to the man on the stand. Of course, you would be no part of 
that, but my question is, Could it have been possible for one of those 
younger gentlemen to have done that ? 

Judge Harian. It could have been possible, but since I was respon- 
sible for selecting that staff, knowing the character of the men that I 
had, I can give you my most solemn assurance that nothing of that 
kind happened. 

Senator WELKER. Were they—— 

Senator Eastianp. They first had a campaign poster ¢ 

Judge Hartan. They had a campaign poster. They got pictures 
from, goodness knows, all over the place. Obviously campaign posters 
in the case of a man who has been in public life—for one thing, they 
had all other kinds of things that were assembled. Let me add this—— 

The CuarrmMan. Let me ask a question which I think may clarify 
this. Before handing the exhibit to her, did you strike out all of them 
except group pictures / 

Judges Haran. Yes. 

The CHairMan. So that there were only group pictures in the 
exhibit ? 

Judge Haran. Yes, sir. 

The Cuarman. In other words, no individual pictures were shown, 
to your knowledge ? 

Judge Hartan. Not that I recall. 

The CuarrmMan. That was my recollection of your testimony pre- 
viously. 

Judge Hartan. Your recollection is correct, and I think T am ac- 
curate in that. There possibly may have been one, but I don’t recall 
it. I know very clearly in my own mind that this man being a lawyer 
a district attorney, that I was sensitive, as a responsible member of 
the bar for seeing to it that at least I was satisfied in doing a dis- 
agreeable duty before I put her on the witness stand. 

Let me say this, Senator Welker, in answer to your question, and my 
categorical statement to you, to give you my most solemn assurance 
that that never happened. These young men that I took were men 
who were not connected politically. They came out of law offices in 
New York where people were willing to release them, and they were 
selected because they were lawyers and for no other reason. And that 
was the character of the investigation that we tried to conduct. 

I said earlier in the session that if I had thought that I was being 
associated with men, either at the top, or my selectees, in an enterprise 
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of the character that Mr. Methfessel suggests, I can assure you that I 
would not have left my busy law office and given about 9 months of 
my time without compensation at the expense of my activity in my own 
law firm. I can assure you of that. 

Senator WeLker. I hope the judge will remember my remark yes- 
terday 

Judge Harnan. I do. 

Senator WeLker. Where an accusation such as had been made 
against you was very easily made and hard to disprove. 

Judge Hartan. I do. 

Senator We.ker. I hope that you realize that I have no bitterness 
or rancor against you, whatsoever. 

Judge Harian. I appreciate that. 

Senator WeLkerR. I have a duty to do here; at least, I think I do. 
Now, as I understand it—and you have gone over this before and I 
must. apologize to you and to my colleagues—as the result of the arrest 
of Mrs. Wentworth, a true bill was found against her, but she was ac- 
quitted ; is that correct ? 

Judge Hartan. No, sir. 

Senator WeLKer. No true bill was found ? 

Judge Hartan. No true bill was found. That part of the thing 
was after the crime committee had ceased to function in Staten Island. 
That was all under the aegis of Mr. William B. Herlinds, a lawyer 
in New York, who was appointed after we had completed our investi- 
gation, since we had no prosec ‘uting or grand jury function, to con- 
tinue the investigations with the aegis of a grand jury. 

Senator Weiker. Then the district attorney, Judge, was 
mended to the disciplinary committee of the bar association / 

Judge Hartan. Yes, sir. 

Senator WeriKxer. And they did not discipline him 4 

Judge Hartanx. He was not disciplined. The referee’s report is in 
evidence. My only participation in that—I wasn’t consulted nor was 
the crime commiusssion consulted as to what the grand jury presentment 
should contain or what steps should be taken pursuant to the grand 
jury presentinent. That was the entire responsibility of the special 
prosecutor. My only participation was that at his requesst I was 
asked to testify as to the circumstances of the Wentworth testimony, 
the identification on the basis of which I put her on the stand. 

I may also 


recom- 


Senator WeLiker. Now, Governor Dewey now occupies your posi- 
tion in the firm that you once occupied prior to going to the bench ? 

Judge Harnan. He oceupies a position. Whether it is my position 
or not, I don’t know. 

Senator WeLxer. | thought it was so testified yesterday. Ihave no 
idea whether he is a senior member, a junior member, or what he is. 

Judge Hartan. He is a senior member. 

Senator Wevker. I thought I heard the testimony that he succeeded 
you in the firm. 

Judge Hartan. The reason I raised that qualification about it, after 
I left the firm to go on the bench, Elihu Root, who had been retired 
for many years in our firm, except as counsel, resigned as counsel and 
became counsel to another firm. So whether Dewey technically took 
my place or his place or another place, it is hard to tell. I can tell 
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you very exactly what my knowledge is of that, Senator, if you would 
like to have it. 

Senator WELKER. Since the matter has been kicked around, I would 
appreciate it. 

Judge Hartan. I would be very glad to. 

Let me say that I have never been in politics my self. I think it is 
rather a reflection on me, because, frankly, I think that people who are 
citizens should take an interest in public : affairs. 

But be that. as it may, I have been a busy lawyer since a youngster, 
and that, anyway, has been the consequence. I have never been a 
member of a district political club. I was a member of the New York 
Young Republican Club. When I became a member of the district 
attorney’s statf as a youngster under my late senior partner, Emory 
Buckner, I sada the Young Republican Club. My recollection is— 
I may be wrong about it, but I think I am accurate—I have attended, 
] think, one, and if more than one, it is only two or three, dinner 
sessions of that club in the last 35 years. I have known Mr. Dewey 
pleasantly. I have never known him intimately. Unless you wish 
to consider my appointment as chief counsel to the crime commission 
as an appointment of his, the circumstances of which I have already 
narrated to you, ! have never held any office to which he appointed 
me under him. 

Senator Werker. I should say to you that your interrogator re- 
spects the legal ability of Governor Dewey, and I am not trying 
to cast any bad light upon him. 

Judge Hartan. No. I am sure you are not. I didn’t interpret 
it that way. 

Senator WELKER. Now, do you happen to know a gentleman by the 
name of A. J. Priest? 

Judge Harian. It doesn’t ring any bells. 

Senator WeLKer. It does not ? 

Judge Harian. I don’t think so. I say it doesn’t ring any bells. 

Senator Werker. He happens to be an Idahoan. 

Judge Harwan. Is he? 

Senator WeLKeErR. He went to school when I did, and he is quite 
prominent. I believe he is president of the Atlantic Union or one 
of that group, that organization. I wondered if you had ever met 
him. 

Judge Hartan. Consciously I have no recollection of ever having 
met him. May I state one other thing to complete my answer to 
your question which you suggested that you would like to have me 
address myself to? 

As far as Governor Dewey coming into the firm was concerned, 
I had no participation in the discussions that led to his joining. 
When I saw the suggestion that you referred to in some of the news- 
papers that there was a connection between my nomination and his 
coming into the firm, I took occasion to ascertain from my former 
partner at what stage Governor Dewey had first been approached, 
and I can state the fact to be that there was not even a suggestion 
made or an invitation made to him for a conference, even, until after 
my appointment to the court of appeals had been announced publicly. 

Senator WeLKeER. Now, like most of the Senators here—and you 
certainly have the prerogative of declining to answer the question— 
but in a rather famous case of a year or so ago commonly called the 





NOMINATION OF JOHN MARSHALL HARLAN 167 


steel seizure case, as I recall it, three Justices of the Supreme Court 
used the United Nations Charter as the basis w hy they would sustain 
the President of the United States, which the other Justices, of course, 
1 think by a one majority, held to be an unconstitutional act on the 
part of President Truman. 

Would you care to comment on that? 

Judge Hartan. I don’t think it would be proper for me to com- 
ment on that for reasons that you can obviously perceive. You 
have to judge from the impression that comes from saying what I 
have tried to say to you forthrightly and make your own judgment 
on that. I think it would be quite out of order for me to do that. 

Senator Wetker. I didn’t hear you. 

Judge Haran. I think it would be quite out of order for me to 
do that, for reasons which I am sure you would appreciate. 

Senator We.xer. Awhile ago I was here attempting to defend the 
Chief Justice of the United States, and there were some pretty fast. 
ee thrown at Chief Justice Warren, whom I have known for 

1any years. I do not want to embarrass you, and I am sure my 
collide do not want to embarrass the Chief Justice. 

Now, I would like to interrogate you briefly, because I know my 
colleagues are tired and you are and all of us are—I know you have 
been an able and busy trial attorney. 

Yesterday you had, or someone had before the committee in your 
behalf, the former Assistant Attorney General in Charge of Antitrust, 
who testified that you had handled some cases before his division, 
and gave you a glowing tribute. I have forgotten the gentleman’s 
name. I apologize. 

The CHatrman. Mr. Berge. 

Judge Haruan. Berge. 

Senator Wetker. Berge. 

Senator Hennines. Wendell Berge. 

Senator WeL_ker. When was that? 

Judge Harutan. The conferences that he referred to? 

Senator WeLker. Yes. 

Judge Hartan. My recollection is that I had two conferences with 
him. Let me say parenthetically that I did not ask Mr. Berge to 
testify, and I didn’t know he was going to testify until I he: urd him 
testify. And let me say beyond that that I requested nobody to 
testify. I have not asked anybody to write a letter to any Senator 
or member of the committee on behalf of my nomination. 

To resume my answer, my recollection is that I had a conference 
with Berge about the American Optical case. 

The history of that case was this. Before the war broke out, or 
at least before the United States entered the war, we were engaged in 
the trial of that case for about a year before the late Judge Woolsey 
in New York. I was the trial counsel for the American Optical Co., 
which my firm has represented for many years, or had at that time. 

Under the moratorium statutes at that time, or whatever the techni- 
cal name for them is, where there was a cessation of antitrust proceed- 
ings in so-called war industries, the case was suspended, and I went 
into the service first as a civilian and later was commissioned, for 2 
years beginning with October of 1942 and I was mustered out of the 
Service in very late 1944, I guess it was, or the first part of 1945, havin 
been in England and France with the Air Forces during that intervs a 
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When I came back to try to rehabilitate a law practice, the American 
Optical Co. case was one of the things that had to be disposed of, and 
it was in that connection, according to my recollection, that I first 
saw Mr. Berge in an effort to see whether we could settle it, and there 
was a settlement worked out. 

Senator Weriker. That was quite a huge case, was it not? 

Judge Hartan. It was quite a large case; yes, sir. My recollection 
in terms of it—— 

Senator Wetker. It involved all the optical concerns or at least 
most of the optical concerns of the Nation? 

Judge Hartan. No,sir. I think you are confusing it with another 
case, possibly. In this case, the only two defendants were the Ameri- 
‘an optical Co. and the Bosch & Lomb Optical Co., that we did not 

eepeleniat: 

Senator Wetxker. Did you get a consent decree in that case? 

Judge Harian. Yes; it was a consent decree. I haven't refreshed 
my recollection as to the terms of it, but I think I am accruate in 
saying that it involved the compulsory licensing of optical patents, 
and it involved an injunction against the acquisition or establishment 
of branch outlets for a period of, I think it was, 10 years. That I 
recall I discussed with Mr. Berge and some of his assistants. 

The only other recollection I have of a discussion with him is this 
other case that referred to—— 

The CHamrman. De Biers? 

Judge HarLan (continuing) : Which was the deBiers case. He was 
mistaken in thinking that my firm represented deBiers. We did not. 
We represented a company that does business in the Belgian Congo 
called the Diamang Co. And the question at issue was the question 
of whether these companies were doing business in the United States 
such that the antitrust laws would have application. 

We were unable to agree on any settlement. We had a litigation 
which went up to the Supreme Court of the United States that in- 
volved an injunction order that had been issued by the lower court 
against our chent, Diamang, under which about a million dollars or 
a million and a half dollars of funds that they had on deposit in this 
country were tied up under a sequestration order, in effect, to hold 
as sort of security to abide the event of a successful outcome from the 
Government’s point of view in the antitrust case, the theory of the 
Government frankly being that since this company was not doing 
business, and assuming that there was technical jurisdiction, that at 
least they would have some funds locked up if they succeeded in 
winning the case, to which they could resort if they got a decree and 
the company violated the decree. 

We thought that that injunction was improvidently issued. We 
took an appe “al, or the Supreme Court granted certiorari. I argued 
the case in the Supreme Court, and Mr. ‘Berge was mistaken in think- 
ing that he gave me a trouncing. It was the other way around. I 
gave him a trouncing. 

Senator Werker. Now, I suppose the Youngstown-Bethlehem 
Steel matter came into the firm that vou once were a member of after 
you left the firm to go on the bench ? 

Judge Haritan. So far as I know, we have never been in it; the 
firm has never been in it, unless something has happened since I left. 
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Senator WetKker. Well, I have been reading in the newspapers 
where Governor Dewey would try that in the event there was an 
antitrust 

Judge Hartan. Then there must be something 

Senator Weikxer. Of course, keep in mind, I am not sure of the 
accuracy of that statement. 

Judge Hartax. Then something must have happened since I left, 
because obviously I haven’t had any connection or knowledge of what 
has been going on since I left the firm. 

Senator Weiker. And that would be. as I read in the paper, an 
antitrust action ¢ 

Judge Hartax. Well, I really know nothing about it, Senator. 

Senator Weixer. And I take it that you would have no reluctance 
whatsover to disqualify yourself immediately if that case came before 
you in the highest court of the land ¢ 

Judge Hartan. My policy has been on the court of appeals, and 
it will continue to be if I go to the Supreme Court, that I will not sit 
in any case where my firm, my former firm, is in. 

Senator Weiker. I am quite certain of that, Judge. 

In conclusion, I heard you say a moment ago, or I thought I heard 
you say a moment ago, that you had little, ‘if any, knowledge with 

respect to the Atlantic Union and one world government, “and so 
forth; that you believed in the Constitution of the United States, first, 
last, and always? 

Judge Haran. That is right, sir. I have said that repeatedly, and 
I have said it emphatically, I hope, because that is my view. 

I might also add that I have said, which I still believe to be the 
case, that I found nothing, we though my connection with the Atlan- 
tic Union was purely formal—I found nothing that I have heard since 
that indicates that the Atlantic Union stands for any different set 
of principles than the premise on which I felt I would join it. 

Senator WeLker. Reasonable minds might differ with respect to 
that, Judge. 

Judge Hartan. Yes; certainly. 

Senator We_ker. And I happen to be one that differs with you on 
that. 

Judge Haran. Certainly. But I didn’t want to—— 

Senator WeLker. I am concluding my interrogation by saying, 
Judge, as I said, that I think there is no more unpleasant job than we 
have on the judiciary than to interrogate great, learned members of 
the bar and the judici lary and ask them about their qualifications, as 
we have in this instance. I am very proud of having the honor to 
interrogate you, sir, and I am sorry if I have asked you at any time a 
question that might be embarrassing. 

We are in the position of a trial jury, and it is a rough one, indeed, 
and I want to thank you very much, sir. 

Judge Harian. Let me assure you on my part that not only do I 
feel that I have been extremely courteously treated by the committee 
but that I would be the first to recognize the duty of the committee in 
exercising its responsibilities to make the fullest kind of interrogation 
and to expect the fullest kind of answers from the nominee within the 
limits of the properties that go with a nomination to the office, and I 
thank vou for my part. 

Senator Wetker. Thank you. 
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Senator JENNER. Mr. Chairman. 

The CHarrMan. Just a second. I want to ask one question to clar- 
ify something. 

There is one thing you just said that was a little bit unclear, I think, 
that within your a the Atlantic Union had nothing to inter- 
fere with your ideas. By that do you mean that there is nothing in 
the Atlantic Union’s - policies that in your opinion would in any way 
affect the sovereignty of the United States as a sovereign nation of 
the world ? 

Judge Hartan. That is the way I have always understood the 
Atlantic Union. 

The CuarrmMan. I just want to get that clear for the record. 

Judge Hartan. From what little knowledge I have of it. 

The CHatrrMan. From what knowledge you have. 

Senator Dantev. Mr. Chairman, on this very point—— 

Senator JENNER. Mr. Chairman—— 

Senator Danret. Are you going into this subject ? 

Senator Jenner. I was. 

Senator Danren. I passed it up just once. Are you going into it? 

Senator Jenner. I would like to say, Judge Hi: arlan, as a preface, 
that I am glad to give full recognition to your record as a jurist. But 
it is my personal belief that we today are in a deep political crisis, as 
great a crisis probably, as over the adoption of the Constitution itself. 

We shall determine, I believe, in our day whether or not the Con- 
stitution is to be preserved for the gener ations to come. 

Now, as Members of the Senate I personally believe—I do not know 
what the policy of this committee is—-that we are charged with the 

responsibility. I think Members of the Senate must therefore con- 

sider political philosophy as well as legal competence in consenting to 
the appointment of candidates for the highest judicial office in the 
Nation. 

With that statement, it brings up the very subject of this Atlantic 
Union. Now, I realize that we as a committee cannot go into that, 
and I have heard the judge’s statement on his connection with the 
Atlantic Union. We have a member of this committee, I think, who 
was the original sponsor of the Atlantic Union resolution. 

Senator Krrauver. Yes; that is right. I sponsored it in 1951, and 
this last year, and 

Senator Jenner. And this last year, the Atlantic Union’s principle. 

Senator Krravver. Let me add further, I am very proud of it. 


Senator Jenner. I don’t want to get into a debate on the Atlantic 
Union. 


Senator Krerauver. I know. 

Senator JENNER. I have to leave here in 2 days to go to a funeral 
in Indiana. A judge out there died. 

I understand, too— and I am prefacing this statement, Judge, so 
that you will understand my position of what I am trying to get at— 
that the proposals and the principles for which the Atlantic Union 
stands could not be put into effect unless you followed the constitu- 
tional process to do so. 

Now may I interrupt there to say, isn’t that right? In other words, 
you could not adopt the Atlantic Union without the consent of the 
people, without going into an amendment of the Constitution ? 
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Senator Krrauver. Since you have asked me a question about 
that F 

Senator Jenner. Allright. I want you to answer. 

Senator Krrauver. Just let me say, of course, the purpose of both 
these resolutions is for the purpose of calling an exploratory con- 
vention. 

Senator Jenner. That is right. 

Senator Krrauver. And if you will read this last resolution to see 
what steps may be taken for the economic, militar y—— 

Senator Jenner. I understand. Maybe you misunderstood me. 
You called it 

Senator Kerauver. But anyway, whatever, if anything, was recom- 
mended that might be found where the original sponsors of NATO 
could work together that affected any law, of course, it would have 
to be submitted to Congress. 

Senator JENNER. That is right. 

Senator Kerauver. If it affected the Constitution, it would have to 
be submitted in a constitutional way. 

Senator Jenner. That is right. 

Senator Kerauver. If they did not agree on anything, then that 
would be that. 

Senator Jenner. But I take it, since Judge Harlan here has become 
a member of the Atlantic Union, so to speak, on the Advisory Com- 
mittee, through a direct invitation of Justice Owen Roberts—in other 
words, I would like to know, Judge Harlan, how far would the 
proposed Atlantic Union reduce American sovereignty if you know? 

Judge Hartan. Well, I just can’t tell you because I don’t—I wouldn’t 
suppose at all, because I don’t understand that their objectives are to 
undermine the Constitution of the United States. 

Senator Jenner. Well, let me give you, as I understand it, some of 
the objectives sustained by Justice Roberts of the Atlantic Union: 

Such a union must be built on, first, a common citizenship ; second, a common 
economic and military policy ; third, a common currency ; fourth, a free exchange 
of goods and services among federation members. 

Now, that is Justice Roberts’ statements on what are the proposals 
of the Atlantic Union. 

Judge Hartan. Well, I— 

Senator Jenner. And that would affect the United States, Canada, 
Great Britain, France, and the Benelux countries in the original 
proposal. 

Judge Hartan. Well, I can’t 

Senator Jenner. But they also have literature out that would 
eventually, by consent of the original members of the Atlantic Union, 
provide that ‘they could bring in : the rest of the world. 

Now, I realize that I am inquiring into a political philosophy, but 
I think that we are at such a juncture in history, before a man is con- 
firmed to the highest court in this land, this committee, through the 
representative form of government and I am here representing the 
people of my State and 1 hope the people of the Nation—I would like 
your honest views on your political philosophy on that kind of 
proposition, common currency, and so forth. 

Judge Haruan. I will give you my honest view. 

Senator Jenner. Allr ‘ight; sir, 
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Judge Harnan. This is the first time, unless it was read yesterday, 
that I have ever heard that statement read. If Justice Roberts is 
correctly quoted, and the implication that you draw from what is 
said there is correct, 1 disassociate myself from it, because I don’t 
believe in it. 

Senator Jenner. All right, sir. 

Senator Weriker. May I interrupt? I introduced a letter from 
Justice Roberts to someone he was soliciting, I believe, by the name 
of Whiteside. It is in evidence here. He sets that out. 

Judge Harvan. Yes, sir. I heard that letter read yesterday. I 
never saw it. I have the letter that Justice Roberts wrote me inviting 
me into it, and I put it in the record. It is right here. 

Senator WeLker. Very well. I am sorry for the interruption. 

Senator Jenner. Then may I further inquire whether or not you 
would favor a common citizenship among the Atlantic Union powers? 
I believe you said that your answer to that is that you would not. 

Judge Hartan. That is right, sir. 

Senator JENNER. What effect, in your opinion, Judge, of our having 
a common political institution with France, for example, when about 
a third of the members of the French Assembly are elected by the 
Communist votes—what effect would it have on our economy, on our 
people? 

Judge Hartan. Gosh, I don’t know. Just let me add this, Senator 
Jenner to set your mind at ease. 

I come from a family that has had a long tradition, whether it is 
good or bad 

Senator WeLker. Louder, Judge. 

Judge Haruan. I say, I come from a family that has a long tradi- 
tion, according to their lights in the life of this country. I have tried 
to conduct myself as a citizen, as a lawyer, as a member of the court, 
asan American. I fought for this country. I have been under fire; I 
have been in combat. And I believe that this country, if this world 
is going to be saved at all, has got the prime responsibility for saving 
the things that all of us cherish as American citizens, and that the 
salvation of this country is the thing all of us, as Americans, have got 
to turn our thoughts and efforts to. 

Now, I can’t say it any more specifically. I don’t think that any 
of us disagree upon that subject. We may have disagreements as to 
particular means and ends toward accomplishing it, but I take it 
that in saying what I have said, I am really not saying anything 
different from what all of you gentlemen around the table believe, 
and the differences that go between us as to ways and means are the 
common things that. are attributes of democratic institutions, and, God 
knows, they are the things which make us stand out so far above these 
people in the Communist countries and the dictator countries where 
the salvation of the people is dependent upon the whim of one man. 

Those are things that I yield to no one on in preserving and no one 
around this table, I think, in that respect will have any different 
views. 

Senator JENNER. I am glad to have your views in regard to this. 

Now, may I ask, what is your opinion of the Br icker amendment ? 

Judge Hartan. I have no opinion about it because, as I testified 
before—and I think it was Senator Dirksen who asked me the ques- 
tion—it so happened that during the controversy about the Bricker 
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amendment, I was heavily engaged in litigation to the point where the 
ordinary interest that any intelligent citizen has in the affairs of this 
country, whether he is active or “inactive in politics, had to yield to 
the necessities of my professional commitments. Perhaps you weren’t 
here when I said it. 

My views are that the Constitution is the thing that governs us all, 
whether in one branch of the Government or another, and if the Con- 
stitution, through the wisdom of Congress or the caption of the people 
is amended in any particular respect, that becomes the Constitution, 
and so far as I personally am concerned, it is the Constitution that 
I am sworn to uphold, and that will be my endeavor, to do it to the best 
of my ability. 

Senator Jenner. Judge, as I stated in the preliminary statement, 
what I am trying to get at its your political philosophy. I think at 
this juncture in history we must know that. 

Now, Senator McCarran stated last year during the debate on the 
Bricker amendment that he had reluctantly cone luded—and this m: Ly 
clear up a lot of these things we have been talking about—that the 
congressional vote for the United Nations Charter committed us in 
advance to accept any agrements made by the United Nations agen- 
cies such as the Declaration of Human Rights, the Genocide Treaty. 
In other words, Judge Harlan, maybe we have already, by our action 
in approving the United Nations, destroyed this Constitution that you 
vant to preserve and that I want to preserve. 

Do you agree with what Senator McCarran stated ? 

Judge Hartan. Well, I am not an expert on the United Nations, 
but, from my general knowledge as a citizen, I would say that I whole- 
heartedly disagree with it, and that whatever the commitments are, 
of course, they are the commitments that Congress or the Senate when 
they passed the United Nations voted to approve, and I didn’t have the 
privilege of participating in it. 

Senator Jenner. That is just the point, Judge Harlan. <A lot of 
questions come up here, and I have listened to them for a couple of 
days, and I just wondered if we have not already, by Congress itself, 
by that action, passed over the point of preser vation of our Constitu- 
tion, because, according to Senator McCarran—and I am not an ex- 
pert on this subject, but I would like your political views—we have 
already in advance, he says, committed ourselves in advance to accept 
any agreements made by the United Nations agencies. 

Now, I stated at that same time—that was during the Bricker 
amendment debate—that I had independently come to about the same 
conclusion. 

So let me ask you, Do you believe that the United Nations Charter 
requires ee by us of the charters and agreements made by 
United Nations agencies under the welfare clause of article 55 and 
article 56 of the United Nations Charter ? 

Judge Hartan. Well, speaking again without the responsibility 
that those of you who occupy the positions that you do have had in 
relation to it, my answer to that would be, I hope not and I think not. 

Senator Jenner. W ell, let me read you article 56 of the United 
Nations Charter. It provides: 


All members pledge themselves to take joint and separate action in cooperation 
with the organization for the achievement of the purposes set forth in Article 55. 


59219—55——_12 
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It says, “all members.” 

Now, article 55 says, and therefore the Congress must implement it, 
that the United Nations shall promote “observance of human rights.” 

Now, what does that mean ? 

Judge Harian. I don’t know. This is the first time I have heard 
it read. 

Senator JENNER. Does it mean that the United Nations, and not our 
sovereign States, will determine our immemorial rights ? 

Judge Harian. All I can do is to repeat my last answer. I hope not 
and I think not. I frankly have not studied the United Nations 
Charter and have not had any connection with that. 

Senator Jenner. Well, [ hope you do not resent this line of 
questioning. 

Judge HarLan. Nota bit; nota bit. 

Senator JENNER. Because I think it is so vital. 

Do you agree with the majority or the minority in the decision in 
the Steel case where a minority found that the President had the power 
to seize the steel mills, in other words, private property, to meet his 
obligation to the United Nations, not to the Constitution, but to the 
United Nations? 

Judge Hartan. Well, I have already been asked that question, and 
I have appealed to the committee—— 

Senator Jenner. | thought you had been asked that question, but 
I thought you answered it in respect to the Constitution. I am asking 
mn respect to the U nited Nations. 

The CuHarrman. No. He answered it. 

Judge Haran. In respect to my position 

Senator WELKER. se? refused to answer. it. 

Senator JENNER. I did not hear you. 

Senator WeLker. He refused to answer it. 

Senator JENNER. I thought I had asked him in another way. Well, 
I will be glad to hear your answer, Judge, if you do not mind. 

Judge Haran. My answer is that I don’t think that the propri- 
eties of my commenting upon decisions of the Supreme C ourt, for 
which I have been nominated, as to questions that may arise in the 
future that I may have to sit on if my nomination is confirmed—it is 
something that is a matter of propriety that I can be asked to engage 
in, and [ hope you will respect that. 

Senator JENNER. I understand your position, Judge, and it is a 
little embarrassing to be here in the position that Iam in. But if the 
United States Government, in the constitutional process, says, the 
Senate when it confirmed and ratified the United Nations Treaty, 
has already given away our immemorial rights, you as a judge of the 
highest court of this land would have to interpret the law, would you 
not, of the United Nations? 

Judge Harian. No; I don’t think so. My job is to interpret the 
laws as a member of the Court in accordance with the Constitution 
and laws of the United States. 

Senator JENNER. Maybe I did not make myself clear. If by that 
action, in a constitutional process, the Congress did give up certain 
rights to an international body, it is perfectly legal; is it not? 

Judge Hartan. Yes. But that is the responsibility of Congress 
and not the courts. 

Senator JENNER. That is right, sir. 
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Judge Harian. And the responsibility of the courts is to follow the 
will of Congress. 

Senator Watkins. As long as it is within the confines of the Con- 
stitution. 


Judge Haran. Exactiy. I am assuming that. We all take the 
same oath. 

Senator Watkins. But occasionally we have the Supreme Court 
upsetting what the Congress does. 

Senator JENNER. Then I presume your answer to this question would 
be the same. Do you believe our inalienable civil rights have been 
superseded by rights dependent on government as a result of our 
approving the United Nations Charter? 

Judge Harian. I can only repeat my same answer that I hope not 
and I think not. 

The Cuarrman. Could I ask a question at this point? 

Judge, could the United States Congress or the Senate, by reso- 
lution, motion, or bill, repeal any part of the Constitution of the 
United States, or could they amend it without referring it to the 
States? 

Judge Hartan. I should say that the Constitution cannot be 
amended except by the procedures that the Constitution itself provides. 

The Carman. That is correct. 

Senator JENNER. We could get into a discussion of all this. But if 
a treaty is over and above the law of the local States and of the Con- 
stitution, then the damage is done. 

Senator Eastianp. I think that is right. 

Senator JENNER. That is right. 


Senator Watkins. May I ask 

Senator JENNER. Yes. 

Senator Warxins. I do not want to get into this debate, either. 
os 

Senator JENNER. I am trying to get through here. I am skipping : 


c 


lot of this. 

Senator Warxrns. In the discussion that is going on here, we have 
to assume that if a court holds that a treaty is the supreme law of the 
land, as the Constitution says, that it is interpreting what the Con- 
stitution provides with respect to treaties. 

Senator JENNER. And that treaty was constitutionally adopted, and 
if it succeeds the Constitution, there is nothing that the Court can do 
but follow it. That is what I am getting at. 

Senator Warxrns. I am pointing out that they will say that it does 
not supersede the Constitution, but becomes the law of the land by 
reason of the Constitution. 

Senator Hennines. Exactly. 

Senator JENNER. Judge Harlan, do you accept in full faith the pro- 
vision of the Constitution that, and I quote: 

The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the people. 

Judge Hartan. I do, without any reservations. 

Senator JENNER. Do you believe that the Congress can, by treaty, 
alter that provision of the Bill of Rights? 

Judge Haran. No, I can’t comment on that, Senator Jenner, be- 
cause, as I have suggested before—and I hope you will respect it 

Senator Jenner. I do, Judge. 
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Judge Harian. Those questions are questions that have been de- 
bated and no doubt will be continued to be debated in the courts, and 
I cannot anticipate 

Senator JenNER. That is the crux of the whole thing. 

Well, we come back to this same point each time. Maybe I should 
desist from my line of questioning. But I will go ahead. We will do 
the best we can. 

Do you believe in the principle underlying that amendment, the 
political doctrine of the English-speaking people, reaching back to 
the Magna Charta, and the juries, the prosecutors and the tax collec- 
tors and all agents exercising the police power should operate in all 
local government divisions close to the supervision of the people wher- 
ever possible, that centralization is the road to tyranny 4 

Judge Hartan. Well, that is a pretty general question, and it is 
in the realm of political philosophy. 

Senator JENNER. Yes, it is, Judge. 

Judge Hartan. And I think again I simply have got to say that 
you will have to judge as to whether I am a sound- thinking American 
who thinks that this country has achieved something that no other 
country in the history of the world has ever achieved, and that if one 
in his own small way wants to contribute to the institutions 

Senator Wetxer. If the Senator will yield just a moment, Judge, 
your inability, your failure, or probably your professional ethics to 
answer that question and the questions heretofore propounded to you, 
make it quite embarrassing, because we have some people that have 
written in here and asked about your political philosophy. I cer- 

tainly want to know, as one member of this committee, whether I 
stay here 2 years or 20 years, exactly what kind of a jurist I am 
voting on when he goes on to the highest court in the land. 

Judge Hartan. I have tried my best to answer your questions 
forthrightly, sir, on that score. 

The Cuarrman. Will you pardon something? I think that ques- 
tion is very general. Under the wording of that question, that would 
abolish the Federal Bureau of Investigation, the Secret Service, 
the Narcotics Division, and all those various things that deal with 
matters interstate and across State lines, and things of that kind. 

Senator Werker. I asked him a very simple question with respect 
to the minority decision in the Steel Seizure case, and he 

Judge Hartan. No. I am talking about this police power. 

Senator WeiKer. That is what I am talking about, and I think 
that is what the Senator is getting to. 

The Cuamman. I think we should get some limitation on the 
— because it is rather embarrassing to try to answer it. 

Senator Jenner. Judge Harlan, I am very much interested in any 
court decisions affecting the constitutional status of the American 
Armed Forces. The C onstitution, as you know, puts on Congress the 
duty of raising and supplying the Armed Forces, but sets an abso- 
lute limit of 2. years for any authorization. Even Congress cannot 
make any laws for a permanent force. This is not only a constitu- 
tional principle, but a great historical milestone in the fight against 
tyranny. Only when the Armed Forces are raised and supplied by 
the Congress, and that authorization is examined by each succeeding 
Congress, can we be sure the military will obey the people and their 
represent: itives, and not be used as a bulwark of state power. 
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Let me ask you this: What is the effect of the incident in which 
President Truman in 1950 agreed to become the agent of the United 
Nations, to prosecute military action in Korea with forces from 
various member nations? Did that mean that President ‘Truman 
operated wholly under our Constitution when he acted for the United 
Nations or did he operate partly as a constitutional official and partly 
outside the Constitution as an agent of the United Nations? What 
constitutional limits on the President applied to his act as a repre- 
sentative of the United Nations? 

Judge Hartan. Well, all I can say is that I assume that President 
Truman having taken the oath of office that he took is exercising 
his powers as he saw them under the Constitution. I can’t comment 
on that, whether I would have done the same thing had I been Presi- 
dent or done something else. If I was asked out of a set of considera- 
tions as a relatively lowly citizen in the shape of things, I certainly 
cannot vouchsafe opinions on. 

Senator JENNER. I see. 

Well, I guess the next question : 

Can the. President, while a Commander in Chief over forces estab- 
lished under the Constitution, order those men to serve the United 
Nations and act as their military commander without the limits im- 
posed in the Constitution ? 

Judge Hartan. The President, as I have tried to say before, ac- 
cording to my views, both as a lawyer and as a citizen of this country, 
is as much subject to the Constitution as the Legislature is and as the 
courts are. 

Senator Jenner. Mr. Chairman, I have many questions here, but 
we have been here a long time and we always come back to the same 
point, and I realize the position Judge Harlan is in. I also realize 
the position that we as members of this committee are in, and I shall 
not pursue the line of questioning any further. 

The CHarrman. Are there further questions? 

Senator Dantet. Mr. Chairman. 

The CyHarrmMan. Senator Daniel. 

Senator Dante. Mr. Chairman, I am thoroughly convinced from 
what Judge Harlan has said that he did not know what the Atlantic 
Union stood for, at least as far as what some of the literature which 
has been published by the Atlantic Union Committee says that the 
organization stands for. 

As a predicate, though, to some questions on that subject, I would 
like to read from a document I obtained at the Library of Congress, 
Twenty Question on Atlantic Union, published by the Atlantic Union 
Committee, from page 3 following, which I will dictate into the record: 

We would transfer to the Union Government certain definitely limited portions 
of powers presently delegated to our National Government. 

Skipping a paragraph: 

Proponents of Atlantic Union have, however, pointed out that in existing 
federal unions, like the United States, the people have delegated to the union 
government powers to establish a common foreign policy, a common defense, a 
common free market, a common currency, a common postal system, a common 


citizenship, and also a sufficient power of taxation to implement these other 
powers. Justice Roberts has suggested— 


and I am now reading from page 4 of this document— 


that an Atlantic union government should compromise a legislature, probably 
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of two Houses elected by the union’s people, an executive capable of enforcing 
the union laws upon its citizens, and a judiciary empowered to adjudicate 


union laws. 

Now, as I understand it, at the time that you consented to become a 
member of the advisory board of the Atlantic Union, you did not 
know that these were proposals of the Atlantic Union Committee. 

Judge Haran. That is correct, sir. 

Senator Dante. And you disassociate yourself with any such 
proposals ? 

Judge Haruan. I do, sir. 

Senator Danret. Now, from page 16 of the same document I read 
into the record the following: 

“By the process of voluntary growth, the union could at some time 
in the indefinite future develop into a free world government.” 

At the time that you consented to become a member of the board, 
you did not know that that was a statement, at least, contained in the 
official publications of the Atlantic Union Committee? 

Judge HArtan. That iscorrect, sir. 

Senator Dantet. And you disassociate yourself with any such plan 
or proposal. 

Judge Haran. I do. 

Senator Danrext. Now, are you still a member of the advisory board 
of the Atlantic Union ? 

Judge Harian. So far as I know. I might add to what I said 
before, that I found out recently that they had never even had me 
correctly listed as a member of the advisory board. They had my 
father listed, and it was only recently that it came up. 

When I looked to see whether I was a member, I couldn’t find it. 
Then I later found out that they had my father, who died many years 
ago, who lived in Chicago. 

Senator Dantet. You have never attended any meetings? 

Judge Haruan. No, sir. 

Senator Easrianp. Judge, I will tell you something better than 
that. They told my office that you were not a member, that your 
father was a member. 

Judge Hartan. Nunc pro tune. 

Senator Dantex. If you should find by any chance that you are 
being carried as a smear do you intend to resign from membership 
on that board ? 

Judge Haran. Oh, certainly. I think no member of the Court 
has got any business belonging to political organizations, whatever 
their aims are, good, bad, or indifferent. 

Senator Easttanp. But you are a member of a court, and you 
belong. 

Judge Harian. I am a member of the circuit court, yes. I was 
talking about the Supreme Court. 

Senator Eastuanp. And you belong to a political organization. 
Now, what is the difference between a circuit court of appeals and the 
Supreme Court. 

Judge Hartan. I suppose you are absolutely right. The only thing 
I can say about the thing is that the fact that I was a member has 
just recently come to my attention. 
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Senator Dante. I was about to say that the reason you had not 
resigned is that you had forgotten about being a member of the or- 
ganization ; is that about right ? 

Judge Harian. That is correct. 

Senator Dantet. You have not been active in it at all? 

Judge Hartan. I have not been active in it at all, and I think I 
have already informed the Atlantic Union that I intend to resign 
from it with my nomination, if I come on the Supreme Court. 

Senator JENNER. Judge, would that also apply to this organization 
you belong to, Citizens for the Preservation of the United Nations? I 
forget the title of it. Would the same apply to that organization ? 

Judge HarLan. You mean this 

Senator Jenner. I believe you stated some place in the testimony 
that you were also a member of some organization of the Citizens tor 
Promotion of the United Nations. I do not remember what the title 
of it was. 

Judge Hartan. Oh, that cocktail party event. I don’t even know 
that I am a member, actually, of the thing. 

Senator JENNER. But the same would apply? 

Judge Harian. I did send in, but as far as I am concerned, I think 
at the Supreme Court level, that one’s connection with organizations, 
and so forth, are something that I personally don’t think is part of the 
job. 

Senator Danret. Now, Judge Harlan, back to the question that Sen- 
ator Jenner asked a moment ago, I would not want the wrong im- 
pression left by your failure to comment on his question about the 
danger of overcentralization of Government, because he was going 
into a matter of political philosophy. 

Let me put it this way: Do you agree that there are dangers in total 
centralization of Government, and any centralization of Government 
that goes beyond the Constitution of the United States as we now have 
it written ? 

Judge Harian. The Constitution of the United States is the end 
and the limit of everything, of any form of governmental organization 
that we are living under. 

The CuHarrman. Will you pardon me. Can you say that the Con- 
stitution is a fence surrounding Federal powers and fencing out every- 
thing else, and all outside the fence is reserved to the States ? 

Judge Hartan. That isa good way to put it. 

Senator Dantex. Or to the people. 

Judge Hartan. That isa good way to put it. 

Senator Danret, And in saying a moment ago that you subscribed 
to the 10th amendment to the Constitution as well as all other pro- 
visions, I will ask you if you do believe that it is a good theory of 
government that we keep as much of the Government as possible as 
close as possible to the people. 

Judge Haruan. I certainly do. 

Senator Danier. You believe in local self-government and the 
theory that we have imbedded in our Constitution and laws? 

Judge Harian. Well, you are getting into a political question 
again 

Senator Dantet. That is right, political philosophy. 








180 NOMINATION. OF JOHN MARSHALL HARLAN 


Judge Hartan. Which, as a judge, I have no part in formulating, 
and I don’t think I have any views that I can express on it. 

Senator Danret. No. We are just asking for your political philoso- 
phy. You have no disagreement with the theory of local self-govern- 
ment expressed in our Constitution, and especially in the 10th amend- 
ment thereto? 

Judge Harian. I think the Constitution in that field, as in all other 
fields in our governmental organization, is the supreme law of the 
land, as it says itself. 

Senator Dante. I just would not want any type of evasive answer, 
even unintentionally, to leave the impression that you disagreed with 
some of us who are very strong proponents for as much local self- 
government as we can have in this day and oe 

Judge Haran. I don’t disagree with that: no. If I were a private 
citizen, I don’t think I would have any quar bat with that. 

Senator Dante. Yes. Now, then, one other question. We have 
had in recent months one member of the Supreme Court publicly say 
that he favored admission of Communist China to the United Nations, 
and then even more recently that he favored admission of both 
Nationalist China and Communist China to the United Nations. 

Have you formed or expressed an opinion on that subject ? 

Judge Hartan. I think it would be highly inappropriate in the 
context of vour question, Senator 

Senator Werxer. Will the Senator yield? Entirely inappropriate 
for a sitting Justice to make such an observation, too, would it not be? 

Judge Harian. I can offer no comment as to that for reasons that 
you obviously must respect and will respect, I am sure. 

Senator Danre.. Judge Harlan, without causing you any embar- 
rassment or any intended criticism of any person who might have 
commented on the subject, do you as an individual citizen have any 


views whatever on the subject of admission of Communist China to 
the United Nations? 

Judge Harwan. I have no views on it. 

Senator Dantev. You have not expressed any views in international 
affairs since becoming a judge of the circuit court? 

Judge Harxan. I have not. 

Senator Danter. Publicly? 

Judge Harian. No, sir; or before. 

Senator Dantex. Or before. And if you are confirmed as a member 
of the Supreme Court and take your place on that bench, without 
any criticism of any member of that Court who might express opin- 
ions publicly on foreign policy, I will just ask you if you at this time 
have any intention of expressing yourself or taking sides on inter- 
national or foreign policy questions. 

Judge Flartan. I have never been faced with the problem, and I 
hope if I am faced with the problem, that I will conduct myself as the 
office requires. 

Senator Danter. Well, I know that it might be embarrassing. I 
do not mean, by you, in your answer, to criticize anything that a 
present member of the Court has done. The only thing is that TI 
want to be sure that, as much as possible, we have judges on the 
Supreme Court who will confine themselves to their branch of the 
Government rather than entering into the foreign policy field in public 
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discussions. I think that would be better for the Court, and that is 
why I have brought the subject up. 

Senator EastLanp. Judge, do you think it would be proper for a 
Supreme Court Judge to go to labor conventions or manufacturers’ 
conventions and make political speeches ? 

The Cnatrman. Gentlemen, let me say something. 

Senator Eastianp. Now, wait a minute—— 

The Cratrman. Now, wait just a second. 

Senator Easrnanp. All right. 

The Cnatrman. I do not think we should ask Judge Harlan to 
comment on the propriety of actions of judges which might be 
political. 

Senator Easrianp. I am asking him what his idea about his own 
conduct was, Senator, and not to comment on anybody else’s conduct. 

Judge Hartan. Well, of necessity- 

Senator Eastitanp. Whether he thought it would be proper for 
him to do that. 

Judge Hartan. Of necessity, Senators, he will readily perceive that 
to answer that question necessarily would carry implications that your 
question does not intend, and that you would not expect me to have 
implied. And therefore I must respectfully ask your indulgence to 
relieve me of answering such a question. 

Senator Eastnanp. Yes. Now, of course, you would not accept 
awards or honors from any groups that are interested in litigation 
before the court 4 

Judge Harian. Good heavens, no. 

Senator Eastitanp. Thank you, sir. But that has occurred over 
there in several instances. 

Judge Hartan. Well, I have no comment on it. 

Senator Eastitanp. I know you do not. That is right. 

The CuatrmMan. Are there any further questions, gentlemen ? 

(No response. ) 

The Cuatmman. If there are no further questions, and no further 
witnesses, we will 
Senator Werker. I had one question, and I am going to conclude. 

I am distressed. I probably missed it. I know the learned jurist 
probably took it up before I arrived here. 

[ am unable to understand, Judge, a man of your learning and your 
ability, how you would join these two different organizations that 
have been named here without knowing anything about them whatso- 
ever. 

Judge Harian. I think that is a perfectly legitimate question. 

Senator Werker. Now, you are a perfectly brilliant man, possess- 
ing all of the attr ae of a great jurist and lawyer. 

Judge Hartan. I disassociate myself from that very handsome 
statement. 

Senator WetKer. Well, I want to know just how on heaven’s earth 
you, with the fame as a lawyer that you have, and a jurist that you now 
have, you failed to know what you were joining and you failed to 
resign after you became a member of the court. 

Judge Harian. Well, I don’t think I can add anything to what I 
have already told the committee as to the circumstances under which 
[I joined. I have not been a great “joiner” and I suppose that the 
human factors that come into being asked to join something that 
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looks as if you are contributing to something that was to the benefit 
of our country, is influenced somewhat by the character of the g¢ir- 
cumstances under which the invitation comes to you. That is about 
all I can say. I suppose we have all had that experience. 

Senator Watkins. Well, I, personally, am surprised that you have 
not joined more organizations. 

Judge Hartan. Well, I was a little surprised, gentlemen—— 

Senator Watkins (continuing). In this joining age. 

The Cuatrman. Is there anything further? 

(No response. ) 

The Cuarrman. All right. We will recess, and the committee will 
meet in the regular committee room Monday morning at 10: 30. 

Judge Hartan. May I thank you for your courteous hearing and 
inviting me to appear before you, gentlemen ? 

(Whereupon, at 5:27 p. m., the committee adjourned.) 


x 








